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APETMENT—what amounts to—see under Criminal Trial (1) 

ADOPTION—Custom in Kashmiri Pandits—Whether a window can 
make a valid adoption without the consent of her fathor-inrlaw— 
See under' Custom ’ (1) 


ADVERSE POSSESSION—against life tenants—whether adverse 
possession against reversioners—Sec Limitation Act, 1995 (8) ... 

AGRICULTURISTS’ RELIEF ACT, 1983— 

(1) Mortgage-suit—Prayer for recovery of amount by sale of mort¬ 
gaged property and balance from other property and person of the 
defendant—Whether Act applicable before the personal liability 
of the defendant is enforced. 

Held, that the Agriculturists’ Relief Act is clearly applicable before 
the personal liability of the defendant is enfroced and that, he is 
entitled to relief under that Act before any execution of the 
personal decree can take place against him. 

The Board desires to note that it is of utmost importance that the 
subrodinate Courts should ordinarily decide the questions raised 
under the Agriculturists’ Relief Act at the earliest possible stage 
of a suit specially because on the correct decision of the question 
some-times depends the jurisdiction of the Cuirfc to entertain the 
suit. 

Dedar Singh versus Ram Bheja Shah I, J. & K. L. R. 


(2) Section 2 (1), Explanation clause (b)—Definition of * Agricul¬ 
turist’ —Whether mortgagees taken out of the categoiy of 
agriculturists by Explanation. 

All that the Explanation to sub-section (1) of section 2 of the Agri¬ 
culturists’ Reljef Act means is that a person will not be treated as 
an agriculturist merely by virtue of his being a mortgagee. If 
a person is a simple mortgagee of agricultural land, he cannot 
ciann to be an agriculturist even though his livelihood is derived 
wholly or principally from the income accruing from that mort- 
gage. On the contrary, if he is found to be earning his livelihood 
wholly or principally by agriculture then, irrespective of the 
consideration what land he works on, he would be deemed to be 
an agriculturist’. The character of the land itself is a matter o 
no consequence in this behalf. It is the nature of the occupation 
of the person that counts. * 


t 


Lal Chard t>. Kara Ram, I, J. & K. E. R. 

Held* th!S n 3 r Whe S het ^ Ct applies a mortgage suit. 

mon^ is^ 8 A Untl1 pe ”°P a , 1 ^ligation to pay the mortgage 
expressed or can be inferred from the language used it 

the payment of money within the intent and scope of 
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AGRICULTURISTS’ RELIEF ACT, 1983—concluded. 

section 3 of the Act. (1979-91) Jammu and Kashmir Rulings 
421, referred to. 

Faqir Grand r. Sardar Khem Chand, I, *1. & K. L.R. ... 

(4) Section 3(a)—Suit for rendition of accounts— Previous suit by 
creditor money-lender dismissed in default—Whether time spent 
in previous suit can be excluded—See Limitation Act, 1995 (2)... 

( r> ) Section 5—Appeal from decree—Whether direction as to costs 
is in itself a decree. 

Held , that the direction as to costs is not in itself a decree, even 
though it has been embodied in the decree air! that for the purpose 
of deciding whether an appeal lies or not, the amount of costs 
should be excluded when the question of appeal arises under the 
Agriculturists’ Relief Act. 

Piaroo v. Munshi Amar Nath—I, J. & K. L. R. 

(b) Section 5—Right of appeal from a decree passed by a Subordinate 
Judge partly decreeing and partly dismissing the claim. 

Held, that under section 5 Agriculturists’ Relief Act either party 
would have a right to apj eal from any decree passed in a suit when 
the amount decreed exclusive of further interest allowed by the 
decree on such amount exceeds Rs. 500 if the decree is passed by 
a Subordinate Judge. 

Aziz Komal v. Mehra 1979-91 (P.L.R. J. & K. Rulings) rage 365 . 
distinguished. 

Kesho Nath r. Lassa Kak—I, J. & K. L. R. ... 

(7) Section 10—Suit for accounts—Whether creditor agriculturist can 
sue for accounts. 

Section 10 by no means excludes creditor agriculturist from filing a 
suit for accounts. The only thing which has to be seen in a suit 
for accounts filed by an agriculturist is whether the agriculturist 
is able to ascertain the amount due to him from a person who has 
once lent or advanced money to him. 

Shankar Das v. Fazal Din— I, J. & K. L.R. 

APPEAIS TO HIS HIGHNESS’ ACT, 1996— 

(1) His Highness’ Board of Judicial Advisers—Whether Board 
competent to hear appeal from an administrative order of a non- 
Judicial character. 

The legality or propriety of an order of a non-Judicial character 
passed by an official of the State in the discharge of his adminis¬ 
trative or executive functions cannot be considered by the 
Board. It was not within the policy of the Constitution Act or 
Appeals to His Highness’ Act to invest the Board with a jurisdic¬ 
tion to express any opinion as to the fitness or otherwise of 
such an order. 

Nabsingh Dass t». State— I, J. & K. L. R. 
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APPEALS TO HIS HIGHNESS’ ACT. IUUG—concluded. 

(2) Whether appeal under the Act lies against a decree which was 
passed by the High Court after the Act came into force, in a suit 
instituted before it. 

Act XVI of 1996 provides expressly and at all events by necessary 
Implication that an appeal lies to His Highness from every decree 
passed by the High Court after the passing of that Act regardless 
of the question whether the suit in which it was passed had been 
instituted before or after the passing of the Act. There is no¬ 
thing in the language of the Act to indicate that the Act was to 
remain in abeyance for two or three years, namely till new 
suits instituted after the passing of the Act went through all the 
stages including an aj j ellate decree or iinui order of the Il-h 
Court. ’® 


Samad Ratiur v . Lai.a Bathar. I, J. & K. L. R. 

(3) Board of Judicial Advisors—Petition for special leave to appeal- 
concurrent decisions of lower Courts on findings of fact—When 
Board to advise His Highness to grant special leave to a, peal 
On an application for M ecial leave to appeal to Ilis Highness the 
applicant must show at least that a substantial question of law is 
involved in the case. While the prerogative of His Highness to 
interfere with concurrent findings of fact is unlimited, the Board 
will not advise His Highness to grant special leave to appeal 
from concurrent decisions of lower Courts based on findings of 
fact except where such decisions proceed on perverse view of the 
evidence or where findings arrived at by them are manifest y 
erroneous or otherwise unjust. ' 

Pheroo r Mst . Lachho—I, J. & K. L. R. 

• ***••• 

BOARD OF JUDICIAL ADVISERS’ PROCEDURE RULES- 

‘ 0Kl " effect.^'" 1941 '- K “'“ ‘X and XI-U hc.her reactive 

Held that retrospective effect cannot be given to rules TV nnH yt 

RuloXI clearly implies that iMh^' a ?P 1,cat ‘ 0, l 18 »»amtui„able. 

• E r 

entertained by the Board. PI ’ ea r0I “ SU ° h j ud 8^ ent cannot be 
.Ganoa Saran u. Messrs. Pestonjee & Co.—I, J. & K . 
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BOARD OF .JUDICIAL ADVISERS’ PROCEDURE PULE — 

conoluded 

the circumstances surrounding the disputed facts can be 
reviewed. 

The burden of proof may swing from side to side as the trial proceeds ; 
the production of some piece of evidence may shift it to the other ; 
then some witness's testimony or some piece of evidence may 
shift it back to its original position. Hence not much can be 
gained by an effort to determine on which side the burden rested 
from moment to moment. Nor is it always possible to do so. 

Ax ant Ram Jyotshi r. Raja Lachhman Singh Ji—I, 

J. & K. L. R. ... ••• ... 

CIVIL PROCEDURE CODE, 1977 — 

(1) Section 11— Res Judicata —Whether cause of action or subject 
matter in the two suits should be identical—“ Parties under 
whom any of them claim ” explained. 

Held, that section 11 Civil Procedure Code does not stipulate that 
the subjet-matter or the cause of action in the two suits should be 
identical. This section applies even when a single issue is com¬ 
mon in both the suits. 

A person is said to claim under another when he derives his title 
through the other by assignment or otherwise. But his title 
must have arisen subsequently to the commencement of the first 
suit. A purchaser, mortgagee, lessee or donee of a property is 
not bound by a decree-obtained in a suit against the vendor, 
mortgagor, lessor or donor, commenced after the date of the 
purchase, mortgage, lease or gift. 

Ghani Ganai v . Mst . Khurshi and Mst . Shafft—I, J. & K. 

L. R. ••• ••• •• ••• 

(2) Section 48—Application for execution made after 12 years 
from the date of the original decree but within 12 years from the 
date of the final decision—Whether barred— 

See under “ Execution of decree’’ (2) 

(3) Section 60—Attachment and sale of agricultural land—Amend¬ 
ment by Act No. Ill of 1993—Whether subsequent amendment 
can affect the attachment or sale made before the amendment 
was made. 

Held , that the amendment made by Act No. Ill of 1993 has no 
retrospective effect. 

Kashmiri Lai v. S hami Shah (43 P. L. R. 9 J. <t K. 181) relied 
upon. 

(Firm) Badri Nath Maya Das t\ Sawax Mal, I, J. & K. 

L. R. ... ••• ••• ••• 

(4) Section 60 (1) (c)—Exemption of residential house belonging t<* an 
agriculturist from attachment and sale in execution of a decree. 

Clause (c) of section 60 (1) of the Civil Procedure Code means that 
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CIVIL PROCEDURE ' ODE, 19i7—•outimied. 

the residential house whether used for agricultural purposes or not 
will be exempt from attachment and sale in the first instance and 
the other houses will be exempt only if they are being used for 
agricultural purpose. Houses belonging to an agii nilturist which 
ore neither the residential houses nor are used for agricultural 
purposes will not be exempt from attachment. 

The words" residential house’’ used in the Code of Civil Procedure 
in force in the State do not occur in the British Indian Code 
and the object of adding these words to the clause was clearly to 
liberalise thq^saving clause and to bring within its ambit the 
residential house belonging to an agriculturist. Madan Lai 
v. Ch. Gian Chand 52, P.L.R. J. & K. 351), cited. 

Indek Praksh t». Trilok Chand—I, J. & K. L. It. 


(5) Section GO (C. 2)—Whether the word “ Araziai ” covers trees 
stinding on them—Interpretation of Statutes—To read one enact¬ 
ment. by the provisions of another. 

The ownership in trees and the ownership in the land underneath 
them cannot be separated. If the land under the trees is in¬ 
capable of being attached and sold, the positiou with respect, to 
the trees cannot be different. 

An enactment has a particular object in view and definitions are 
provided in it for the purpose of shortening words to be used in 
the enactment and for the purpose of avoiding repetition. Unless, 
therefore, there be two Acts which may have been enacted for tlie 
same object in view, it is not ouly useless but dangerous to read 
an enactment by the provisions of another. 


Gian Chand v. Madan Lai.—I, J. & K. L. Ii. 

(6) Section 115—Revision—Whether or not a revision against an 
interlocutory order is competent—Whether a revision Ties from 
an interlocutory order deciding the issue of limitation. 

Hdd by Full Bench that revision does not lie from an interlocutor! 
order deciding the issue of limitation. J 

Per Masud Hasan J.-The High Court will interfere in revision 
SUCh interlocutory orders by which there has been gross 
nus-carmge of justice entailing irreparable hardship. g 

P revi!ion m nf;7r,° 1 rdi r aril f iln .i nterl0Cutor >' ord « « »»>t capable of 
t . .°? P artlc «larIy when there is another remedy available to 

the mjared party. Tin, Court will interfere only X„ it is 

“ rovi '‘ ion »PP>i~«on against an 
bv whieh ln a s ult under tile Agriculturists’ Relief Act 

bywhreh a defendant ia held to be agriculturist or non-.grienh 


Basin. Makru v. Des Raj—I, j. & K . L , K . 
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CIVIL PROCEDURE CODE. 1977—continued. 

(7) Section 144—Application for restitution—Restitution against 

b°,,a fide purchaser not a party PlaintifT’s suit under Or.b r XXT 

rule (>i. m respect of the property in dispute—Transfer 

of Property Act (Act XLII of 1977)-scction 52—Doctrine of his 
pendens. 

The nature ; nd the extent of relief to be granted to a successful 
plaintiff in a suit under Order XXI, rule (n), in respect of the 
property in dispute must depend op the character of the decree 
granted to him, in other words on the nature of the right declarer! 
in his favour m the attached Property. If the plaintiff is declared 
to he the absolute owner of such properly to the exoln. ion of fl e 
j idgment-debtor who is found to have no saleable interest in it 
the,,, on tne principle of Us pendens the auction purchaser cannot 
retain the property as against the rightful owner even if he is a 
bonn JuU purch.ser. If. however, tin-judgment-debtor is found 
to have some saleable interest in tie a Haded property then of 
course the judgment-debtor's interest in th * property would be 
deemed to lnvc been sold in execution of the decree, whereas the 
interests o. the third party would not be affected, and different 
considerations would arise in determining the precise relief to he 
granted to the plaintiff. 

Rattan I,u. v. Surindeu Singii—I, J. & K. L. R. 

(8) S ■•'lion 152—Order under—Whether appealable. 

Held, that no app-d lips from an order amending a decree under 
sectjO’. I:i2 of the Civil Procedure Code, lint, Ram v. .S under Das 

C Prasad Singh v. Mat. Rudhwanli 

(A. I. R. 191 i Aliahbad 3 I), and Ral> Nanas v. Zama i (A. I R 1928 
Lahore 852) robed upon. A different view taken by the 
Madras High Court not followed. 

Application for amendment of a do ree whether maintainable under 

section 152 when what is prayed for is not a rectification of a 
mere omission. 

Under-eetjon 152 of the Code of Civil Procedure only a clerical or 
arithmetical mistake in judgments or decrees or orders or errors 
arising therein from accidental slip o. omission may at any time 
be corrected by Court; but a mistake which was due to a 
deliberate order of the Court cannot he rectified. A party 
aggrieved by sucl, a mistake should file an appeal against the 
decree and not resort to an application under section 152. The 
law does not permit that where an appeal can be preferred a 
party may not appeal but take the advantage of section 152. 

Parma Nanp t». .Tamit Rax—I, J. & K. L. R. ... 

(9) Order II, rule 2— Suit to include the whole claim—“ Cause of 
action explained. 

The omission of a party to constitute relinquishment, as contem¬ 
plated i„ Order II, rule 2, requires that the cause of action for the 
various reliefs must be the same. The question of the same 
cause of action xs one of substance rather than of form und means 
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CIVIL PROCEDURE CODE, 1977^ont! n ued. 

the actual cause of action au*l not what a plaintiff chooses to specify 
in the plaint. 

Shiva Ram v. Ouraxjjitta,—I, J. & K. L. R. 

(10) . Order XIV—Settlement of issues—Duty of Court before 

fanning issues. . . t 

It is the duty of the Court, before the trial commences to Heir the 

pleadings of the parties and find out what their allegations are 
in respect of a pirticular matter. If the pleadings are not quite 
clear then the Court should find out by examining the parties 
what their case i*. Where the ease of the defendant was that the 
document lrul been executed under undue influence it was 
necessary for the Court t > ascertain the nature of undue influence 
alleged and bring it in issue specifically. 

m 

Mst. Di’roa Devi i\ Cn.AiN Singh— I, J. & K. L. R. 

(11) Order XXI, rule 11—Requirements of an application for 
execution—Rule mandatory. 

In Older XXI, rule 11, there are a number of requirements specified 
and this rule requires it mandatorily that they should be complied 
with. There is no warrant for holding that some of these require¬ 
ments arc of minor importance and others are of major import¬ 
ance. 

Gulab Khan v. Xihal Singh — I, J. <fc. K. L. R. 

(12) Order XXT, rule 63—Declaratory suit by the State—Limitation 
governed by Article 11 of the Limitation Act. See Limitation 
Act. 1995(5) 

(13) Order XXI, rule 63 —‘ Order declared to be conclusive sub¬ 
ject to the result of the suit, explained—Court not concerned 
with subsequent proceedings in execution. 

The phraseology of Order XXI, rule 63, clearly leads to the con¬ 
clusion that in a suit under that rule, the only function of the 
Court is to determine whether the party against whom the order 
was made under rules 53 to 62 had established the right which 
he claimed to the property in dispute. Rules 58 to 63 read to- 
geth t show that, this is the sole question that can be r.iised in the 
suit brought under rule 63, and that the Court”deciding that suit 
has no concern with the subsequent proceedings in execution. 
Cases are known where directions have been given but those 
directions must relate to the question whether the right claimed 
has been established, and they are given after hearing the parties 
concerned and are binding only on the parties which are before 
the Court, 

&ATTAN LaL t>. SuiUNPER SlNOH—I, J. &. K. L. R. 

■I—A—Application for declaration of Insolvency_ 

the order of a Subordinate Judge specially empowered 


Of) Order XX 
Appeal from 
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CIVIL PROCEDURE CODE 197 7—continued. 

under rule 17—To whom it should lie—To tlie High Court or the 
District Court—Whether the amount of debts specified in the 
application has any effect in determining the forum of appeal 
from such an order. 

Held by the Full Bench (Haveli Ram J. dissenting) that when a 
Subordinate Judge specially empowered to entertain and deter¬ 
mine applictions in insolvency under rule 17 of Order XXI—A, 
passes an order whether accepting or rejecting that application, 
an appeal from such order shall lie to the High Court and not to 
the District Court. 

Held further by the Full Bench that the amount of debts specified 
in the application cannot determine the forum of appeal from 
such an order. 


Page. 


Phora v. Illam Din—I, J. & K. L. R. ... ... 400 

(15) Order XXI-A—Insolvent judgment-debtors— Definition of 
4 Insolvent ’ —Rule 8 explained. 

Before a person can be declared an insolvent under Ord^r XXI-A 
Civil Procedure Code, it must be shown that his liabilities exceed 
his assets although this condition is not specifically mentioned in 
rule 8 of the said Order. 

Qutab Din v. Nathu It am— I, J. & K. L. R. ... 125 

(16) Order XXXIV, rule 6—Recovery of balance due on mortgage 
in suit for sale—Time for passing the personal decree. 

Though the normal time for passing the personal decree, upon 
determining the personal liability of the mortgagor, is after the 
sale of the mortgaged property t the rule may be relaxed in 
exceptional case. 

Deiiar Singh v. Ram Biieja Shah— I, J. &. K. L.R. ... 318 

(17) Order XLI, rule 33—Power of Court of appeal. 

Two persons M. &. A. brought a suit for recovery of certain money 
against defendants. This*suit was dismissed but on appeal the 
Additional District Judge, passed a decree in favour of the legal 
representatives of M. As through some mis-apparehension A 
was not impleaded in the Court of appeal and it was represented 
to that Court, that he was dead. Second appeal to High Court 
was preferred by defendants and they impleaded A also as one of 
the respondents. This appeal ws dismissed and suit stood 
decreed. The operative order of the High Court was that the 
decree passed by the Additional District Judge in favour of the 
plaintiffs be upheld. 

In the course of the execution proceedings of this decree objection 
was raised by defendants, judgment-debtors to its executability 
on the ground that the decree is not in conformity with the 
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CIVIL PROCEDURE CODE 1977—concluded, 

judgment because A’s name has been included in the array of the 
decree-holders. 

Held, that the decree passed bv the High Court, is not a nullity and 
is executable. This decree is open to no defect. Obvious!)' the 
decree passed by the Additional District Judge has merged into 
the decree of the High Court. It is one of the elementarv 
principles of Law that the executing Courts should not go behind 
the decree except, only when the decree was passed without 
jurisdiction . Had ha Kishnt Larmi Narain v. Rhaquan Das 
(A. I. R. 1935 Nagpur 235). Peru v. The Khedath Vectil Kan- 
namma (A. I. R. 1926, Madras. 991), Rabindra Nath Chalravarthi 
■ v. Jnanendra Mohan Bhaduri (A. I. R. 1932 Calcutta 9) 

f Q n ,T"’' V !'£ a V't °, n0 '}~ r V - AW Ahhns (A - 1 R - 1925 Lahore 
494) and RadhaKishen Rohan Lai v. Bihari Lai Asa Nand (A.I.R 
1934 Lahore 117) discussed and* distinguished. 

Bhagat Ram t-. Tota Ram—I, J. &. K. L. R 

* * • • a 

(1 tx^ned XLVII> 01,0 1 - Revicw -“ on 7 °*»>cr sufficient reason ” 

Under Order XLVII rule 1 an order or a decree may be reviewed • 
on the ground of the discovery of new and important matter or 
evidence which after the exercise of due diligence was not within 

the deemed ^ C ° U i n0t ' pr ° duced b 7 at the time when 
^ decree was passed or order made, or on account of some 

^hcr sufficientTeastm!^ Tlie words^am' other TT’ " ^ 

““ * t ea8 °n sufficient „„ 

specified immediately previously. % 1 thos, ° 

Khaliq Dar t>. Mohammad Baroo— I J & K L R 

not amount a comi)oratio „ S“h 6 ™ ™ n,CSS, °” does 

J Tr NT SW0B ’ B -' LW:v Sra °" *«., ... State—I, J. &. K . 
™hT~ C ° Urt W " e,h “ b °"" d •» f ac'cept a confession" 

^r^e'SVi't 2 T*? T” 1104 ba -i-ted mmt7 

Pound S 'I U - f “ ls ” a " d « oufflS 

prisoners with guilt mav h* °nfession that charges the 

favour may b e StS that which i» in his 

9°^ in doing so IfVe Court fs^tisTeJV kT 0rd justifies - the 
«on is true and part is false Tean » ‘ T* 4 \ at part of a c °nfes- 

b “ '” d re i ect 'o'- 
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CONFESSION—concluded. 

1034 Oudh 222) and Emperor v. Jate Ura n (A. I. R. 1040 Patna 541 j 
followed. 


Mohammad v. State —I, J. &. K. L. R. 

CONFESSION—Retracted—evidentiary value. 

It is true that the Court has every power to act on confessions which 
are n ot corroborated, but a rule of caution has been laid down bv 
High Courts in British India, that confessions which are retracted 
will not be considered as good evidence against the accused. 


Jaswant Singh, Baldev Singh etc. r. State— I, J. &. K. 
L. R. 

CONFESSION—Retracted—its evidentiary value. 

It seems now to be settled opinion of all the High Courts in Irylia 
that it cannot be laid down as an absolute rule of law that confession 
made and subsequently retracted by an accused cannot be 
accepted as evidence of his guilt without independent corroborative 
evidence. The credibility of a confession is in a case a matter to 
be decided by the Court in the light of the circumstances of the 

particular case. 

Allah Ditta u. State —I, J. &. K. L. R. 

CONFESSION by accused while in police custody value. 

Confessions made by the accused while in police custody are evidence 
of the weakest character and very little reliance will b_- placed on 
° h confessions. What the Magistrates should do in such cases 
' to remove the accused person from the police custody by 
endin-' him to the judicial lock-up or jail, or if that is not possible 
• to let him remain in a room in the custody of the Court for a 
few hours, so that he may have time to think over the matter. 

JaswanT^Singh, Baldev Singh etc. v. State— I. J. & K. 

L. R. 


'CONSTITUTION ACT, 1996— 


^ .• r, an ,l 72—His Highness’ inherent powers and prerogative - 
‘ C T>mpPflure in cases derided before the passing of Appeal to His 
Highness’ Act, 1996, and Order No. 17-H of 1941. 


«; s Highness lias inherent power and prerogative to entertain a 
ctition or appeal regardless of any law. This is plainly reserved by 
sections 5 and 72 of the Constitution Act. 


tt rler Order No. 17-H, of 1941, the Board can receive applications 
for snecial leave to appeal against judgments passed after the 
aforesaid enactments but as regards cases decided previously 
tl e Board has no jurisdiction unless His Highness in the exercise 
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CONSTITUTION ACT ir96-cor.cludcd. 

of his prerogative, makes a reference to the Hoard which 

npon will be seized of the matter and tender ils advice to Ilis 

Highness. 


Gaxoa Saran r. M/S. Pestoxjee & Co., —I, J. &. K. L. R. 


CONTRACT ACT, 1977— 

(!) Section 68—Claim for necessaries supplied to minors— 
are not necessaries. 

Section 68 conternpl ite? supply of i.ecess.iries suited to minors’ 
condition in life. This would naturally mean that remote circum¬ 
stances like the indebtedness of the father or the ad ions of f J.o 
mother not directly connected with the supply of necessaries to 
the minors could not bo user) to prove that the money was spent 
for the benefit of the minor. 


Ladhoo v Ardv:llah —I, J. & K. L. R. 

(2) Section 145—Implied promise to indemnify suretv—See Limita¬ 
tion Act, 1995 (6) ... ... ... 

(3) Sections 239 and 259—Partnership—Competing business bv one 
partner—Bound to account for profit in such business 

Section 239 of the Contract ,.\ c t (a* it stood before the Partnership 
Act (\ of 1991.) was passed) defines partnership ns the relation sub¬ 
sisting between the persons who have agreed to contribute their 
property, labour or skill in some business and to share the m-ofits 
between them Once the partnership in the sense indicated bv 
the definition has come into existence, one of the obligation's 

L T p,Ut ' C ‘ 1 “ t,iat »° Partner can 

without the knowledge and consent of the other partner carry 

on any business competing or interferriiig with that <.f f|,e firm 

and if he does so he is accountable to the firm for all profits 

accruing from such business. (Vide section 259 of the Chapter 

pLled) C 8Ct ACt deahng With Partnership, before it wa^re- 

( nart WaS t? ld , that C,m Pt«r of the Contract Act, 1977, dealing with 

the newp P . (now , f ep f 1led > applicable to the case and not 

the new Partnership Act, 1996). 

Hem Raj Reshi v. Narinjan Nath KaK—I, J. x. L. R. 
COURT FEES ACT, 1977- 

the immovable property concerned U not with 



i'age. 
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COURT FEES ACT 1977—concluded. 

The expression “ consequ -ntial relief” in section 7 (iv) (c) means 
some relic' which ould follow direct’v f om the decl ration 
given, the valuation of which is nor. capable of being definite!*.' 
ascertained an i which is not specifically provided for anywhere 
in the Act and canot be claimed independently of the declaration 
as substantive relief 

The matter of the cancellation of instruments and declaratory 
decrees are two distinct and separate matters and arc so treated 
in different chapters in the Specific Relief Act. The relief for 
cancellation of an instrument, even though a declaration may be 
implied in the adjudication, is a matter of substantive relief 
separate and distinct from a relief where declaration is sought 
as the principal remedy. 

The prayer for the cancellation of instrument when possession of th 
property concerned is not with the plaintiff cannot be treated in 
the nature of mere consequential relief following from a declara¬ 
tion of title as contemplated under section 7 (iv) (c) of the 
Court Fees Act ; it is a prayer for a substantive relief under 
section 39 of the Specific Relief Act. 

Giiulam Din v. Abdul Kazak Kexg,— I, J. fc. K. L. R. .. 

CRIMINAL PROCEDURE CODE, 1989- 

(1) Section 108—witnesses. 

Accused summoning responsible officers to prove things which could 
be easily proved otherwise—duty of Magistrate. 

The application of the accused for summoning the Ministers and 
other high responsible officers in order to prove things which 
could be easily proved otherwise (c.g. 9 colour of the State Hag and 
the age of certain officers) was clearly one made for the purpose of 
vexation or delay or for defeating the ends of justice, and the 
Magistrate was justified iu refusing to summon them. 

Members of the bar signing such applications—their responsibility 
explained. 

Members of the Bar are officers of the Court and they should not in 
their own interest sign applications which bring them into ridi¬ 
cule. They must remember their responsibility which they owe 
to the Court and, therefore, they have to be careful. They 
should not on any account sign applications of this type. 

Amar Nath v. State —I, J. & K. L. R. 

(2) Sections 123 and 406—Appeal from order requiring security for 
good behaviour—Period exceeding one year in case of some 
persons and not exceeding one year in case of others—Cases of 
all should be referred to Sessions Judge—No appeal lies to High 
Court. 


Page. 
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CRIMINAL PROCEDURE CODE 1989—continued. 

6ub-section (3-a) of section 123 provides that if security is required 
from some persons for a period exceeding one year and their 
cases are referred to the Sessions Judge, under .sub-section 2, such 
reference shall also include the cases of persons from whom 
security has been required for less than one year in the same 
proceedings. , 

N appeal lies to the High Court from the order of Sessions Judge 
confirming the order of security on a reference under section 123. 

Habib Hajam v . State —I, J. & K. L. R. ... ... 101 

(3) Section 162—Statement by accused to a Police Officer that 
sword was used in commission of the crime whether admissible. 

The statement by an accused person to a police officer to the effect 
that the sword, which had been pointed out by him and recovered 
at his instance, was used in the commission of the crime is wholly 
inadmissible, vide section 162 of the Code of Criminal Procedure. 

It is open to the legislature to amend the law on the subject as has 
been done in the Punjab by the amending Act No. XI of 1940. 

Baldev and another v. Emperor (A. I. R. 1940 Allahabad, 263 Full 
Bench) relied upon. 

The evidence produced by the prosecution as regards the recovery 
of the Bword is certainly admissible, but the recovery of the sword 
from a spot outside the house of an accused which is open to the 
public is not good evidence. 


Jaswant Singh, Baldev Singh etc. v. State,—I, J. &. K. 

R. 

(4) Section 164—Confession by accused—duty of Magistrate before 
recording confession. 

A Magistrate before recording confession ought to give opportunity 
to the accused to recollect his senses and to be free from the police 
influence before he makes that confession. In order to find out 
that there is no police influence on the accused, the accused 
ought to be sent to the judicial lock-up, if there is one, for a day 
or so before recording confession. In case there is no judicial 
lock-up he should be kept apart in a certain room for some time 
so that he may think for a while independently and then make 

AkhULw? Wh . ether he ‘“tends to make a confession or not. 
ProcedV? pr °? S1 ° Q of tbat nature in the Criminal 
fhouhihe S e ’f bU ,l prUdenC ! re ^ uire!J ^at such opportunity 

Le makea tb ° 

Faqir Singh v . State— I, J. &. k. L.R. 

(6) Seotion 257— 

Th ed C awiLt h i°n Ul f f Ve e T 7 facilit7 10 thc accused P<^ons proceed- 

caae prove their defence in a regular 
and fair manner and must issue process for attendance oUheir 
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CRIMINAL PROCEDURE CODE 1939—concluded. 


witnesses. But this right of accused is subject to the limitation 
ai.l down in section 2 01 Criminal Procedure Code. Magistrates 
before they summon witnesses, should see that the application 

f b ?C/t € % h0 , U i ( ref T the re< l uest for summoning witnesses 
if they find that the application is made for the purpose of 

\exation or delay or for defeating the ends of justice. When a 

Magistrate refuses to issue process he should record his grounds 

in writing. Balknshna Sharma v. Emperor (A. I. R 1930 

A ahabad 12o), Bissay v. Emperor (A. I. R. 1921 Allahabad I42j 


Amar Nath v. State— I, J. k K. L. R. 

( 6 ) Section 439 High Court’s power of revision with respect to 
acquittal. 1 

The language of section 439 Criminal Procedure Code is clear 
enough to indicate that while the High Court is not competent 
to convert a finding of acquittal into one of conviction, it has the 
power to set aside the order of acquittal and order u retrial. 

Tara Chand Bhagwan Das t-. State—I, J. & K. L. R. 

CRIMINAL TRIAL— 

(1) Abetment— 

In order to establish a case of abetment, it must be shown that the 
accused either instigated the person who committed the offence 
or engaged with him in conspiracy which resulted in the com¬ 
mission of the offence. *“ 

Tara Chand Bhagwan Das v. State—I, J. & K. L. R. 

(2) Recovery of bloodstains—evidentiary value if the articles 
having them are not sealed in the presence of witnesses as soon as 
they are taken possession of by the police. 

In a case where the prosecution relies upon recovery of bloodstains 
from the house of the accused as a piece of circumstantial evidence 
it was very necessary for the police to take possession of the articles 
having such stains in the presence of witnesses and atonce seal 
them so that the possibility of their being placed on those articles 
later on by the police or somebody connected with the prosccu- 
tion may be excluded. r 

Jaswant Singh, Baldev Singh etc., v. State—I, J. & K. 


(3) Witness —concealing evidence—Duty of prosecution. 

It was wrong on the part of the police to examine as a witness a 
person who on his own admission was guilty of conoealing evi¬ 
dence under section 201 R.P.C. without making him an approver 


Page. 
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CRIMINAL TRIAL.—concluded. 

in the case. If prosecution wanted to rely on his evidence, the 
proper course Was to make him an approver and then examine 
him a*s a witness. 

Jaswant Singh, Baldev Singh etc., v . State—I. J. & K. 
L. R. ... ... ••• ••• 

CUSTOM^ 


(1) Adoption in Kashmiri Pandit—Whether a widow can make a • 

valid adoption without the consent of her father-in-law. 

Held by Full Bench that a Kashmiri Pandit widow can adopt 
without the consent or permission of her father-in-law. 

^Krishna Koul v Sharda Nandan—T, J. &. K. L. R. ... 456 


(2) Budhists of Ladakh—Widow’s interest in her husband’s pro¬ 
perty—Whether 6he can bequeath her husband’s property. 

A Budhist widow’s interest in her husband s property is only for 
her life and she has no power to alienate it unless in case of an 
absolutely pressing necessity. In the case of a bequest no question 
of any necessity can arise. She cannot, therefore, bequeath her 
husband’s property. 

Code of Tribal Custom in Ladakh Tehsil prepared by Thakur Singh, 

Assistant Settlement Officer Ladakh, referred to. 

Kanchak v. Abdul Qadir —I, J. & K. L. R. ... ... 266 


(3) Mohammadans of Kashmir—Inheritance—Right of daughter 

daughter to t he property of her maternal 
grand-father. -— - £ —-— - - -- 


O'" 4 ''* 

A had a son and a khana-nashin daughter. The daughter died 
aunng the life time of A. On A’s death his son succeeded to his 
property but he also died without marriage and without issue. 

H u U ?u * ° f ™ iar ' a ~ nas,iin daughter claimed property of A as heir. 
A kf tt the circumsta nces daughter of a khajia-nashin 
aaughter could not succeed to the property either under the 
custom or the Mohammadan Law. The alleged custom that the 
^ fiT j.? ““ of P redec eased son can succeed to the'property 

dea 5 h ° f fc ^ e P rcceased sons father does not apply to the 
daughter of a predeceased son. 


Ameer Mir t>. Mst. Azizi—I, J. & K. L. R.. 


• • • 


D01 Sw[ J Hn~? rnia3iou to ac< ^ uire P^perty if to bo interpreted 

g,VQ U P the d °rnicilo. 

domicil? ^f Pr ° P - erty n l ay bo one of tbe indication of adopting 
caSot L J f t0 aC( l u,ro property in a certain pla 

be interpreted as an intention to give up the domicile. 


as an 


ace 


Sri Ram v. State—I, J. & K. L. R. 
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EASEMENTS ACT, 1977— 

(1) Section 7 (b)-Ez-jure Naturae— Right based on natural law 
as distinguished from prescriptive right. 

When the level of the plaintiff’s house is higher than that of the 
defendant’s land and the water from the plaintiff’s house flows in a 
particular direction and takes its course towards the defendant’s 
bari at least for the last 10 or 12 years such a right to flow water 
is not in the nature of an easement i.e., it is not a prescriptive 
right. It is what is called technically a right Er-jure Naturae, i.e., 

£ right based on natural law. It is a natural right inherent in 
property and it is an unrestricted right. 

Gibbons v. Lcnfesty and another (A. I. R. 1915 Privy Council 165) 
distinguished. 

Dewan Chand V. Madan Mohan—I, J. & K. L. R. 

(2) Section 15—Acquisition by prescription—If at any time the 
servient tenement belonged to Government (but not when the right 
of easement is claimed), would it be incumbent upon the owner 
of dominant tenement to prove uninterrupted user for 60 years 
to be able to establish his right of easement. 

Held, that if the right is claimed against the Government and the 
servient tenement belongs to the Government when such right is 
claimed, then the period is stretched to 60 years, in other cases an 
easement becomes absolute after the conditioned enjoyment of 
20 years. 

Municipal Board Pilibhit versus Khalil-ul-Rahman (A. I. R. 1929 
Allahabad 382), cited. 

Mst. Zooni v. Hari Kishen—I, J. & K. L. R. 

(3) Section 15—Distinction between * acquisition ’ of the right of 
easement and * claiming ’ it. 

The case of the acquisition of the right i.e., a completed right, stands 
upon a different footing from that of a right in the course of 
acquisition, i.e., a right yet inchoate. 

Mst. Zoom v. Hari Kishen—I, J. & K. L.R. 

(4) Section 53—Licence—Whether a co-sharer can grant a licence 
to a stranger to construct any building on a joint land without the 
permission of his co-sharer. 

A co-sharer has no right to grant a licence to a stranger to construct 
any building on any j)iece of joint land without the consent or 
permission of his co-sharer and he has, therefore, no right to allow 
any stranger to do what he (co-sharer) himself cannot do on a 
joint piece of land. 

Tikka Sahib v. Chartoo—I, J. & K. L.R. 

ESTOPPEL—Essentials explained— 


Page. 
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See under“ Waiver.” 
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EVIDENCE ACT, 1977— 

(1) Section 13—Judgment not being inter-parties when 

relevant. 

In order that a judgment/ not being interp-artics should be admissible 
under section 13 of the Evidence Act, it is necessary for the party 
relying upon the judgment to show that the judgment was passed 
in a case which was instituted and decided long before the liti¬ 
gation arose between the parties. Chan Pyu v. Saw Sin (114 
Indian Cases 513) cited. 


Parshad Bayoo v. Yjsh Nath Minor, I, J. & K. L. R. 


(2) Section 65 (a) and 66 proviso—Notice for production of mort¬ 
gage deed when not necessary—presumption—See under 
' Mortgage ’ 

(3) Section 68 proviso—Execution of the registered deed not specifi¬ 
cally denied by the executant—calling of witness to prove attest¬ 
ation not necessary. 

See Transfer of Property Act, 1977 (2) 

(4) Section 103—Onus of proof of ownership of house. 

In a suit for possession the plaintiff asserted that he was owner of 
one third share in the house in dispute. The onus of the proof of 
the issue relating to the ownership of the house should be placed 
upon the plaintiff who asserted it. 


Sansar Chand v. Amar Nath—I, J. & K. L. R. 

(5) Section 115—Estoppel explained— 


For a declaration, act or omission to operate as an estoppel it is 
essential to show that some other person was led to act on the 
belief given by the declarant. Every declaration made at one 
time or another cannot have the force of estoppel. Statements 
are made sometimes on wrong assumption, sometimes upon in¬ 
sufficient data,-at others under misapprehension of certain facts 
Every statement previously made, therefore cannot act as an 


Sri Ram v. State—I, J. fc K. L. R. 

(6) of C an°L!. 33 ~r 0nViCtion x based on un corroborated testimony 
of an accomplice not safe though not illegal. , 7 

r r mL g jw C a ti0n 1“ ° f ] Evidence Act a conviction would not 
an ac^omnS rhut h Pr ° CeedS Up ° n unco ™borated testimony of 
corroborate ? huma , n e *Pcnencc has proved that an V 
upon Th? d accom ra r n7 ** acc ° m P !ico ou ght not to be relied 
borated in “e iC6 !• u ? worth y o{ cre <fct unless he is corro- 
crimeT mat ? nal Particulars connecting the accused with tho 
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Allas Ditta o. State-I, J. & K. L. R. 


• • • 


130 



INDEX. 


xviii 


Pa ge- 

EXECUTION OF DECREE— 

(1) Application dismissed in default—Liability of surety to produce 
the judgment-debtor. 

Held , that the liability of the surety who makes himself responsible 
only to produce the judgment-debtor during the pendency of the 
application, comes to an end when that application is dismissed 
in default. 

Moola Singh v. Devi Ditta—I, J. <fe K. L. R.... ... 453 


(2) Application for execution made after 12 years from the date of 
the original decree but within 12 years from the date of final 
decision. 

A fresh application for execution of a decree presented after the 
expiration of 12 years from the date of the decree of the 
original Court but within 12 years from the date of the final 
decision in the suit is within limitation and not barred by section 
48 of the Code of Civil Procedure. Ram Ranbijaya Prasad Singh v. 

Kesho Prasadsingh (A. I. R. 1938 Patona 401), Shiba Durga Devi v. 

Gop* Mohan Shaha and others (33 Indian Cases 180) and Moham¬ 
mad Mehdi Bella v. Mohani Kanta Saha Choudhary (34 I. L. R. 

Calcutta 874) relied upon. K. Nagalinga Chetty v. O. K. Srinivasa 
Iyengar (A. I. R. 1914 Madras 477) distinguished. 

Kothi Bhagat Radha Kishen Mohar Chand v. Nand 
Singh —I, J. & K. L. R. ... ... ... 8 

(3) Compromise—Original scheme of instalments by Court passing 
the decree altered—Whether it amounts to novation of contract. 

Held, that fixing of instalments or varying such instalments as 
were fixed in the decree would not amount to a novation of 
contract, as the matter of compromise in the course of execution 
proceedings providing instalments either anew or in variation 
of those originally fixed would only have effect upon the time or 
manner of its (decree) enforcement and would as such fall within 
the scope of the executing Court and need not be relegated to a 
separate suit. Oudh Commercial Bank Ltd v. Thakurain 
Bind Banti Kucr (A. I. R. 1939 Privy Council 80) relied upon. 

Gobardhan Das v. Dau Dayal (I. L. R. 54 All nhabad 573) dissented. 

Jagat Ram Wazib v. Dukan Nasak Ullah Amer vllah—I, 

J. & K. L. R. ... ... ... ... 182 

0 

(4) Compromise—where compromise abrogates decree. 

The question whether the compromise expressly or by necessary 
implication abrogates the decree is to be determined by a reference 
to the terms of the compromise itself and not by travelling be¬ 
yond it. 

If it appears to the Court that the true effect of the agreement is to 
discharge the decree forthwith in consideration of certain promise 
by the debtor, then the Court will not have occasion to enforce the 
agreement in execution proceedings but will leave the creditor 
to bring a separate suit upon the contract. If, on the other hand, 
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EXECUTION OF DECREE—concluded. 

* • 

the agreement is extended to govern the liability of the debtor 
under the decree and to have the effect upon the term or manner 
of its enforcement, then it is a matter to be dealt with under 
section 47 of the Code of Civil Procedure. Ondh Co „ ercial 
bunk v. Thakurain Bind Basin Iiuer (A. I. R. 1039 Privy Council 
80), followed. 

S’ 

(Firm) Hakim Singh Balwant Singh r. Firm Gor.u. Das 
Mathra Das— I, J. & K. L. R. ... 

(5) Objections of judgment-debtor with respect to order of attach¬ 
ment overruled by executing Court-Neither party appealed and 
order became final between the parties—Whether objections 
previously raised by the judgment-debtor with regard to the 

of attachment co,1 ! d bc entertained again at some later 
stage in the same proceedings. 

Hdd, that the order which decided the subject matter of the** 
objections had become final between the parties, there was no 
ground for the executive Court to revert to that matter 

(Firm) Badri Nath Maya Das t>. Sawan Mal—I, J. & K 


• • • 


(6) Requirements of an application for —Order X\ T T i 1 n- •. 

fmtn.' C ° dc “ Rule “‘“ d “'»v^°c,v.i ^ 0 ' c ^| 1 <! te 1 

(7) Wrong entries made in the application for a i" , • 

..gned to toe record room for default of prosec^/orT u°Lm ‘ 
step-m-aid of execution -See LimitationAcTlm (1)^ " 

GENERAL CRIMINAL RULES— 

^Cd^ p rr m tr^ir pel,ed by * 

r‘ ke G — 

Mohammad v. C h. Abdulla Khan (a' I t^u Khu * hi 

s *rr r ( t- L *■' 1929 
SUE'** "■ £2 k 


Amaa Nath t>. State—I, J. & k. L. R. 
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HIGH COURT CIRCULAR ORDER No. 18 dated 2nd January 1938— 
enjoining that provision of section 60 of the Tenancy.Act, 1980, 
with respect to issuing of notice to land-lord should be strictly 
followed before a document is registered by a Sub-Registrar— 

Refusal by the Sub-Registrar to register the deed—How far 
justified—See under Registration Act, 1977 ... ... 430 

(1) HINDU JOINT FAMILY—Debt incurred by one member— 

when other members liable for payment of debt.- » 

The members of a joint family may live and mess together but if the 
debts are incurred by an individual member, the other members 
of the family cannot be made liable for the debts unless it is 
shown by the creditor that the debts were incurred for the benefit 
of the family. Babu Lai and others v. Babu Satya Narain Prasad 
(A. I. R. 1941 Allahabad, 372), relied upon. 

Amar Nath Koul v. Sohan Lal and others—I, J. & K. 

L. R. ••• 294 

(2) HINDU JOINT FAMILY—Presumption as to property in 
possession of Joint Hindu family. 

The property in possession of a Joint Hindu family should be 
presumed to be joint family property until the contrary is shown 
even though it may have been acquired in the name of a particular 
member of the family. The fact that the property stands in the 
name of one or other member of a Joint Hindu family does not 
of itself give rise to the presumption that it is the separate pro¬ 
perty of that member. Kundan Lal v. Shankar Lal (I. L. R. 35 
Allahabad 564) and Lal Bhadur v. Kanhaiya Lal (29 Allahabad 
244) followed. 

One member of a Joint Hindu family describing the poperty 
comprised in the will as his self-acquired property—it is of 
no value. 

The deceased testator described the house comprised iu the will as 
his 6elf-acquired property. This is merely a statement by the 
deceased who was one of the members of the Joint Hindu family. 

Other members of the joint family can insist that the fact should 
be proved by those relying upon the will. 

One member of joint family in possession of the property—no pre¬ 
sumption about its being self-acquired. 

There can be no presumption that the house was the self-acquired 
property of one member of a joint Hindu family simply because 
he was in possession of it for several years. The plaintiff has in 
the first instance to prove that the deceased was not a member of 
the joint family. 

Mst Duroa Devi y. Chain Singh — I, J. & K. L. R. ... 80 

(3) HINDU JOINT FAMILY—Right of prior purchase—not neces¬ 
sary that such property should have been purchased with the 
joint family funds and that the property should be available for 
the nse of the family—See Right of Prior Purchase Act, 1993 (1) 
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HINDU LAW— 

(1) Adoption—Bar to adoption in the presence of a son real or adopted. 

No person can be taken in adoption in the presence of a son whether 

real or adopted. Akhoy Chunder Dagchi v. Kola Pahar Huji ) 

I. L. R. 12 Calcutta 406), relied upon. 

Tara Chand Chaudhari v. Sham Lkl Bayu and other—I, 

J. & K. L. R. ••• 308 

(2) Ascetic sanyasi —Rituals necessary for renunciation—Otherwise 
no exclusion from inheritance. 

A person does not become a sanyasi by merely declaring himself a 
sanyasi or by wearing clothes ordinarily worn by sanyasis. He must 
perform the ceremonies necessary for entering the class of sanyasis ; 
without such ceremonies he cannot become dead to the world. 

Baldeo Prasad v. Arya Priti N id hi tiabha (I. L. R. 52 Allahabad 
789). referred to. 

Tara Chand Chaudhari v. Sham Lal Bayu and other—I, 

J. &K. L. R. ... ... ... ... 308 

(3) Joint family—Partition—Definition of shares in revenue 
papers—Presumption. 

field, that definition of shares in revenue papers is a circumstance 
which would go to support the presumption that there has been a 
partition of a Joint family. Bh'tgwa i Baicsh Sinyh v. Afsl. 

Uansraj Kuar ( A. I. R. 1940 Oudh 96), referred to 

Ram Saran Dhant Ram y. Saran Singh—I, J. &. K. L. R.... 114 

Hindu Law Inheritance ( Amendment) Act (XVII of 1997)—Whe¬ 
ther retrospective in effect. 

Held, that Act XVII of 1997 is not retrospective in effect and 

does not apply when the succession opened before that Act came 
into force. 

Krishna Bayo t>. Kantha Bayu, —I, J. & K. L. R. ... 314 

INCOME TAX ACT, 1991— 

(1) Sections 3, 4 and 6—“Income”—meaning—Whether the 
inclusion of interest in a pronotc given in renewal of a previous 
pronote or in a decree passed by a Court amounts to receipt of 
interest during the year. 

Udd, that “Income ” means that which “ comes in.” It cannot 
e correct or equitalc to treat the unrealised interest, particularly 
wben it has not been formerly credited iu the book, as “ income, 
protits or gams for the purposes of the Income Tax Act. Tho 
test to be applied is whether any profits in the shape of interest 
had become due to the creditor in such a mauner as to bo imme- 
uj available to him in tho accounting year assumed to be 
capable of being received by him at bis choice and pleasure. 

Baij Nath Parmanand Sehqal t>. Tns Income Tax 
, Department—I, J. & K. L. R. 
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Ilf COME TAX ACT, 1991—concluded. 

(2) Section 10 (2) (ix)—Assessment on business— “ Capital ex¬ 
penditure ” explained. 

A rough criterion of capital as distinguished from income expenditure 
is to say that capital expenditure is a thing that is going to be 
spent once and for all and income expenditure is a thing that is 
going to recur every year. 


Payment by the assessee as price of santonin manufactured from 
artemisia collected from the State forests cannot be branded 
as one in the nature of capital expenditure but is a recurring 
expenditure incurred from year to year. 

It is a misnomer to call this purchase price as Royalty. 

Ra.ta Sir Daya Kishen Koul v. Income Tax Department 
I, J. & K. L. R. 

• • • • • • 

INTERPRETATION OF STATUES— 

(1) The right way of interpretation of a rule of law or for the matter 
of that, any document, is to tcad it as a whole and give the words 
used their natural meaning and if the meaning of the enactment 
or the document be clear, to give effect to it. It is not permissible 
in the absence of any indication to the contrary, to import 
inference from external circumstances, for example, in the case 
of an Act, considerations derived from the previous state of law 
should not be allowed to influence the interpretation of un¬ 
ambiguous language of the Act. Maxwell’s Inrepretation of 
Statutes quoted : Ramandi \ „er v. Kabncat Kuer ( A I R 19 <8 

Privy Council 2) and (firm) Chhunna r. MoolChand(k I R 1923 
Privy Council 99) refered to. 


Samad Rathar v. Lala Ratuar— I, J. K. L. R. 

(2) Punctuation. 

Legislative enactments should he interpreted in their plain natural 
meaning and the technique of punctuation should not be allowed 
to defeat that meaning— 


Inder Praksii V. Trilok Chand—I, J. <fc. K. L. R. 

(3) To read one enactment by the provision of another—See Civil 
rrocedure Code, 19/7 (5) 

LAND ACQUISITION ACT, 1990- 

(1 tior c t i^ 3 if C tlr DC / iUiti0, . i 0f "Court "-Wether land acquisi- 
fW in i; the . va u . e » ^ove Rs. 10,000, are triable by the High 

o(° tte ^ou 0 n "^ 1 J vT‘ ,Ct,0n °' Distri0t Oourt 

Held by the Full Bench that land acquisiton cases even if the 
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LAND ACQUISITION ACT, I9y0—concluded. 

value is above ten thousand rupees are triable by the District 
Judge alone irrespective of the amount involved. 

Jawahar Singh u. Collector, Jammu—I, J. & K. L. R. ... 

(2) Section 23—Shop situated in Srinagar—Basis on which value of 
the shop to be determined. 

Srinagar is a growing town and the value of the land is increasing 
there every day. The rate of 20 years purchase would be a fair 
basis of calculation. 

Janki Nath Kovl v . Collector, Kashmir—I, J. & K. L. R. 

LAND REVENUE ACT, 1990- 

Section 23 (2) —Record of Rights—Whether lhasra girdawari is 
official record. 

A Khasra girdawari is prepared in accordance witli Standing Order 
No. 22 issued by the Revenue Minister. It is prepared in the 
discharge of a duty which is imposed on the Patwari under the 
rules made under the Land Revenue Act. It is, therefore, an 
official record within the meaning of section 35 of the Evidence 
Act. 


Megh Raj v. Chuni Lal—I, J. & K. L. R. 

LEGAL PRACTITIONERS’ ACT, 1977— 

Section 13—Legal Practitioner verifying written statement duly 
instructed by power of attorney not guilty of professional mis¬ 
conduct. 

A legal practitioner verifying the written statement under authority 
given to him in the power of attorney which was further endorsed 
by his client in his statement in proceedings under the Act, 
is not guilty of professional misconduct under section 13 of the 
Legal Practitioners Act. 

committee of the members of the Bar appointed to make an 
enquiry with regard to the conduct of a legal practitioner should 
confine itself to the rule issued against the legal practitioner and 

^e matter of the District Judg », Manbhun 

‘Scafie ' • A ‘ L R ' 1930 Patna 493 (FuU Bench) hi?ld not a P- 


Re - L. Prahlad Bhagat Pleader— I, J. & K. L. R. 
LIMITATION ACT, 1995- 

^ execution of decree—Wrong entries made in the 

comiii 7 Ti ( .^ >Q r - ^v t * Ce * 8aue< * to judgment-debtor but application 
thaTn/i i j? recor droom for default of prosecution without 
J gment-debtor appearing—Whether step in aid of execution. 
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Held , that an application for execution of decree in which wrong 
entries are made and which is consigned to. the record room for 
default of prosecution without the judgment-debtor appearing, 
is not a step in aid of execution although notice was issued to the 
judgment-debtor. 

Sakkar Ganda Bason Ganda Gannagar v. Bhinappa Ha imappa 
P ijar and others (A. I. R. 1931 Bombay 128) and Sudcshuari Prasad 
Narain Singh v. Paljhan Dube (A. I. R. 1931 Allahabad 722), 
approved. ( Captain) Baja Ram Gopal Singh V. Ilarish Chander Lai 
(A. I. R. 1936 Allahabad 17), distinguished. 

Gulab Kttax v. Nihal Sixgh—I, J. &. K. R. ... 443 

(2) Section 14—Exclusion of time spent in previous proceedings 
in Court—Suit under section 3 (a) of the Agriculturists’ Relief 
Act (I of 1983) for rendition of accounts—Previous suit by 
creditor money-lender dismissed in default—Whether time spent 
in previous suit can be excluded. 

Debtor-agriculturist brought a suit for rendition of accounts under 
section 3 (a) of the Agriculturists’ Relief Act against creditor 
money-lender, 7 years and 16 days after the date of the execution 
of the nanxcan . Previous to this, creditor money-lender had 
brought a suit against the same debtor for recovery of money on 
the basis of the same nanuan. Debtor contested that suit but 
the creditor got his suit dismissed. 

Held , that the time spent by debtor in prosecuting his case in 
the suit brought by creditor should be excluded from the period 
of limitation for the suit. 

The defendant in a suit is as much entitled to the benefit of the 
provisions of section 14 of Limitation Act as the plaintiff is. 

Shrirnati Nrityamom Dassi and others V. Lakhan Chandar Sen ( A. I. R. 

1916 P. C. 96) followed. 

Bibbal v. Jodhu —I, J. & K. L. R. ... ... 459 

(3) Section 14—Exclusion of time spent in proceedings bonafide in 
Court without jurisdiction—Effect of ending of proceeding with¬ 
in the period of limitation. 

Held, that a plaintiff is entitled to unrestricted period of limitation 
to bring a suit and from this total period the time spent in 
proceeding in a bonafide manner in another Court should be 
excluded. The consideration that the proceeding ended within the 
period of limitation is of no consequnce for the purpose of inter¬ 
preting section 14 of the Limitation Act. 

Nathoo Ram v. Rahmax Ali — I, J. & K. L. R. ... 451 

(4) Article 10—Period of limitation for a suit to enforce right of 
prior purchase—Time from which period begins to run—Posses¬ 
sion taken sometime before the registration of the sale deed— 

WhetLer such possession is contemplated by Article 10. 
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Lltfl! ATI'JN ACT, 1905—continued. 

Purchaser’s possession before the completion of the registration of 
the sale deed is not as that of a purchaser as contemplated by 
Article 10 because at that time the sale cannot be said to have 
taken place. ' 

Rasool Joo Ahmadoo ani> another—I, .7. & K. L. R.... 

(5) Articles 11 and 147—Limitation for a declaratory suit institut¬ 
ed by the State under Order XXI. rule G3, Civil Procedure Code. 

Held, that the period of limitation for a declaratory suit instituted 
by the State under Order XXI, rule 63, Civil Procedure Code, is 
one year under Article 11. Article 147 providing 60 years as 
period of limitation is not applicable to such a suit. Kaura v. 
Ram Chand (A. I. R. 1925 Lahore 385) approved ; Secretary of State 
for India v. Dinshaic jS'avroji (A. I. R. 1925 Sind 275) and 
Manx Lai Ganda Das Dcsai v. Secretary of State for India in 
Council (I. L. R. 40 Bombay 166) distinguished. 

Wazir of Pooncu v. Gian Chand— I, J. & K. L. R. 

(6) Articles 70 or Article. Ill—Applicability of cither dependant 
on the question whether plaintiff was or was not a surety of the 
defendant in the previous suit—Contract Act (IX of 1977)— 
Section 145—Implied promise to indemnify surety. 

A joint decree was passed against the plaintiff and defendant in a 
suit by a third person which was satisfied by the plaintiff alone 
who instituted the present suit for recovery of the amount paid 
by him under the decree on the allegation that in the previous suit 
he was merely a surety of the defendant, the principal debtor. 

Held, that the question whether Article 70 or Article 111 of the 
.Limitation Act applied to the suit depended upon the decision 
of the question whether the plaintiff was merely a surety for the 
defendant in the previous suit. 

Held further, that this question must be specifically decided in the 
present suit as the previous suit in which a joint decree was passed 
was not the pertinent occasion when the present plaintiff’s 
character as surety could be agitated. The. matter of the 
plaintiff s character as surety or otherwise and the consequences 
accruing therefrom were matters between the defendants infer se 
and did not affect the creditor. 

The plaintiff’s present claim had its foundation in section 145 of 
the Contract Act and it must bo presumed to be an implied 
guarantee by the principal debtor to indemnify the surety. 

Nabi Baksh v. Gin, Syed—I, L. &. K. L. R.... 

(7) Articles 96 and 98—Money payable in six years—Condition that 
creditor entitled to appropriate produce of land in lieu of in¬ 
terest—Possession of land not givon—Limitation when to begin. 

There was provision in the deed to the effect that the money 
would, be paid in six years and that the debtor would put tho 
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creditor in possession of his land and the creditor would be entitled 
to appropriate its produce in lieu of interest. The debtor never 
put the creditor in possesssion. 

Held , that the condition entitling the creditor to sue for the amount 
due on the bond before the expiry of the stipulated period in case 
of his dispossession is for the benefit of the creditor. The money 
is payable in six years and the creditor has the option to wait for 
six years instead of bringing a suit immediately when the debtor 
failed to put the plaintiff in possession. 

Lalta Prashad and others v. Gajdhar Shukul and others (A. I. R. 
1935 Allahabad 235), Narain Das v. Mannoo Lai (A. I. R. 1935 
Allahabad 405) and Lasa Din v. Mst. Gulab Kunxcar and 
others (A. I. R. 1932 P. C. 207), relied upon. 

Kashmiri Mal v. Naxak—I, J. & K. L. R. 

(8) Article 141—Adverse possession against widow whether adverse 
possession against reversioners. 

Where there has been no decree against the widow or other act in 
the law in the widow s life time depriving the reversionary heir 
of the right of possession on the widow's death, the heir is 
entitled after the window’s death to rely upon article 141 for 
the purpose of the determination of the question whether the 
title is barred by lapse of time. 

Adverse possession against a life tenant will not be adverse possession 
against the reversioner or remainder man. 

Achhar v. Punjaboo—I, J. K. L. R. 

(9) Articles 142 and 144—Suit for possession—Allegation of dispos¬ 
session made in the plaint—Article 142 applies. 

Article 142 of the Limitation Act will apply to a suit for posses¬ 
sion of land when specific and clear allegation of dispossession was 
made in the plaint. Article 144 is a general Article and can 
apply only when no other Article is applicable. Jai Narayan 
Ramgopal Marevadi v. Balicant Maroti Shingore (A. I. R. 1939 
Nagpur 35), Alangal and another v. Mathura Prasad (A. I. R. 
1935 Allahabad 470), and Bindhyachal Chand v. Ram Gharib 
Chand (A. I. R. 1934 Allahabad 993 F. B.) referred to 

Meqh Raj v. Chuxi Lal—I, J. & K. L. R. 

(10) Articles 151-A and 152—Period of limitation of appeal preferred 
from the decision or decree of a Munsiff to a Subordinate Judge— 
Civil Courts Act (XLVI of 1977) Section 34 (5)—Effect. 

Held by Full Bench (Wazir J. dissenting) that the Article of Limi¬ 
tation Act which applies to appeal preferred from the decision 
or decree of a Munsiff to a Subordinate Judge is article 151-A 
under which the period of limitation is only 60 days. 

Per C. J.—Under sub-section (5) of section 34 of the Civil Courts 
Act, 1977, appeals are preferred to a Subordinate Judge as a 
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Subordinate Judge and not as a District Judge. The meaning of 
the Words “ and the Court, of such Subordinate Judge shall be 
deemed to bo a District Judge for the purposes of all appeals so 
preferred” is that after the appeal has been preferred to a 
Subordinate Judge, he will hear the appeal as District Court. 

The Indian Mutual Provident Fund Insurance Co., 
Ltd. v. Faqir Chand—I, J. & K. L. R. 

MORTGAGE—Redemption— Evidence Act (XIII of 1977) —Sec¬ 
tions 65 (a) and 66 Proviso—Notice for production of mortgage- 
deed when not necessary—Presumption. 

Where the fact that a mortgage-deed was executed is presumed 
because of its mention in mutation entries, it must be further 
presumed that it will be expected to be in the possession of the 
. mortgagee. 

Notice to produce, as contemplated under section 65 of the 
Evidence Act, is not necessary as it must be assumed by virtue of 
proviso to section 66 of the Evidence Act that the defendant 
mortgagee will be asked to produce the document. 

Narsingh Das v. Sal*h Mohamad—I, J. & K. L. R. 
M 0 I ^Inatc^ e EEI> ’~ Stil)UlatiOn ab ° Ut com P ound interest—a 

r , ig f tin ? k 0t all0WIQ 8 c <>“POund rate of interest 
&s to enmnn ^| U 8 ? d ? the . mortgage-deed. This stipulation 
no red C ° ra P ound est wa a in the circumstances of the case a 

?ossisor S mort FU hCr ’ ,, ¥° mort S a g e3 were intended to be 

KSS TST l 7 as “P.to the plaintiff to take the 

Sw S take th Pr ° PCr y to ; th ™ th a ° d ^ retain it. Their 
aijure to take the possession of the property forthwith and to 

^ ”* **“" *° Sem P a„d y c 0 0 ™d rl 5 

Shankar Dyal v. Chet Ram—I, J. & K L R 

subjet d*£ (2) ” mt '°“ ex pl a| ned See under “ State 

NOTIFICATION No ““ der State subject Definition ( 1 ) ... 

Notification upon Notification 1^84^”° 1932 ~ Effect of thia 

1 "MVoS N °- ** ^on Notification 

with the other Notification tst j °ne consistently 

“ State SubletW, defines fche expression 

specifically with thereof 7 * ^ ® , Notl J cat ion No. 13-L deals 

the later Notification 713 T / fl ! gran ^' Ifc 13 permissible to read 
onncation (13-L) as a proviso to the earlier one (I-L/84). 

“ *■ M «' A. K. Watal—I, J. * K. L. R. 
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PARTNERSHIP— 

(1) Coinpetiting business by one partner—bound to account for pro¬ 
tit in such business—See contract Act, 1977 (3). 

(2) Mere mention of plaintiff’s name in the firm if sufficient for 
holding him to be a partner in it. 

The mere fact that the name of the plaintiff appears in the firm 
along with that of the defendant who is his real brother is not 
sufficient for drawing an inference against the defendant in holding 
that th* plaintiff was a partner in the firm. It was not a case of 
Joint family firm belonging to the father in which there is a pre¬ 
sumption that the sons have shares. 

Sansar Chand v. Amar Nath —I, J. & K. L. R. 


POSSESSION— 

(1) Suit based on previous possession of house, brought many years 
after dispossession—Remedy under section 9, Specific Relief 
Act, 1977 to file suit within six months, not availed of—effect. 

The object of possessory suits under section 9 of the Specific Relief 
Act is to discourage people from taking the law into their own hands 
however good their title may be ; the mere omission of the party 
dispossessed to avail himself of a possessory suit, which has to be 
brought within six months, cannot be deemed as amounting to 
acquiescence in the act of the dispossessor, so as to deprive the 
party dispossessed of his right, to relv on his previous possession 
in an action of ejectment against a trespasser. 

Belt Ram v. Samun— 1, J. & K. L. Ii. 

f2) Suit for possession of land against a trespasser—Land belong¬ 
ing to several persons including plaintiff—Whether one co-sharer 
can eject a trespasser. 

Held , that even one co-sharer can eject a trespasser. 

Teja Singh v. Mahesh & others—I f J. & K. L. R.- • 
PRACTICE— 

(1) Procedure of putting a party in witness-box—Plaintiff not 
examined as a witness in the trial Court but examined in the 
lower appellate Court without notice to the defendant—Procedure 
illegal. 

Plaintiff was not examined as a witness in the trial Court and when 
the case went in appeal before the District Judge, the plaintiff 
made an application saying that it was by mistake that he did 
not go into the witness box in the trial Court. This application 
was allowed without hearing tlie opposite party. 

/7eW, that the District Judge acted illegally in allowing the applica¬ 
tion without giving notice of it to the opposite party and hearing 
his objection to it. If a party wants to come into the witness box, 
he must do so when the evidence is going on before the trial Court. 
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PRACTICE—concluded. 

It is most unfair to the opposite party that an appellate Court 
should decide that it will examine a party who did not take the 
trouble to appear as a witness in the trial Court. If a party does 
not appear a3 a witness in the trial Court, the appellate Court 
has no business to examine him without notice to the other party, 
because in its opinion it is in the interests of justice. 

S ANSAR Chand V. Amar Nath— I, J. & K. L. R..„ 


(2) Statement of a party in other proceedings marked as 
exhibits in the case without their copies being filed—procedure 
irregular. 

The respondent had made different statements in various previous 
proceedings connected with the property in dispute in the case 
and the trial Court referred to the various records and marked 
the original as exhibits in the case without having any copies on 
the file of the case. This is irregular procedure and entails an 
examination of a large number of records to verify and examine the 
exhibits in the case. It would have been more desirable if the 
trial Court had ihsisted upon copies of these various statements 
being put on the record of the case in the usual way and had 
them verified by a reference to the originals in the various records. 

Shankar Dayal v. Chet Ram —I, J. & K. L. R. 

RANBIR PENAL CODE, 1989— 


(1) Section 84—Plea of insanity iii defence. 

Mere fact that the accused committed unusual acts in the past or 
subsequent to the occurrence does not lead to the inference of 
Hwamty of the accused at the time of the commission of tho 
offence In order to avail of the plea of insanity under section 84 
it must be shown that the accused was incapable of understanding 
the nature of his act at the time the act in question was committed 

• 

Abdullah v. State—I, J. & K. L. R. 

• • • 

’"explained Elplanat ‘ 0Q 2 ~“ Dcath b y bodily injury” 

wU »b should be kept in view in a case ol atabbinn 
unmedsately operated upon by doctors, is whether the primary J^s, 
which set. U, motion some other cause is sufficiently* conn7cLT 

bySoaTskid ' a0twiast3 *>ding the possibilityokthe euro 
Sultan Dar v. State—I, J. <fc K. L. R. 

« • • 

* Iei^tntence^ PUniShm0Ut ** murder ~ Roa ^ *°r awarding 

It if\Z 7 » daDge i 0U9 prin , ci P lc t0 down that wrongly or richtlv 
the accused was under tho influence of avengingasuppCj 
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public wrong it would be an extenuating circumstance in favour 
of not awarding capital sentence. It wil be tantamount to placing 
premium upon the impulses of avenging supposed public wrongs. 

Sultan Dar v. State—T, J. <fc K. L. R. 

(4) Sections 363 and 366—Kidnapping—Difference between the two 
sections—Consent of the girl whether exonerates the seducer. 

The offence under section 366 is an aggravated form of the offence 
under section 363. Whoever kidnaps any person from lawful 
guardianship is guilty of the offence under section 363 but if a 
woman is kidnapped with intention that she may be compelled to 
marry any person against her will or in order that she may be 
forced or seduced to illicit intercourse, he is guilty under section 
366. 

The consent of the girl who is below 16 years of age does not exone¬ 
rate the seducer. The underlying policy of the section is to up¬ 
hold the lawful authority of parents or guardians over their 
minor wards and to penalise those who kidnap minor girls and 
take improper and undue advantage of their youth and inexperi¬ 
ence. Although the girl may be of such an age that it is rather 
difficult for the accused to know whether she is a minor or not 
yet the consent of the girl will not exonerate him if afterwards the 
girl is found to be below 16 years of age. In * such cases the 
accused takes the risk himself and should suffer the consequences. 

Behari Lal v. State—I, J. & K. L. R. 

(5) Sections 363 and 368— Punishment for kidnapping and for 
wrongfully concealing or keeping in confinement kidnapped girl— 
Consent of the kidnapped girl nearing majority— Whether has any 
bearing upon the question of sentence. 

Held , that question of consent of girl with regard to conviction or 
sentence does not arise under the law applicable to such cases. 
There may be certain cases in which thi? may be taken into 
consideration but in certain parts of the State the principle if 
adopted would be tantamount to placing premium upon the 
roguery of prbfessional vagabonds who go in search of * innocent 
girls and lure them momentarily into, an acquiescence with their 
evil desires. ‘ Khan Das v. Emperor (A. I. R. 1926 Lahore 547 (2) 
distinguished. 

Mohammed Din v. State —1 # J. & K. L. R. 

REGISTRATION ACT, 1977— 

• 

Refusal by the Sub-Registrar to register a deed for the sale of 
occupancy rights on the ground that the provisions of section 60 of 
the Tenancy Act, 1980, with respect to issuing of notice to land¬ 
lord, were not complied with—-High Court circular Order No. 18 
dated 2nd January 1938 enjoining that such procedure should be 
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strictly followed before a document is registered by a Sub- 
Registrar—How far Sub-Registrar justified in such refusal. 

Held, that the question of registration of a sale-deed must depend 
only upon the fact of its execution and such of the requirements 
of Registration Act as may be enjoined for the purpose of 
registration. The provisions of section CO of the Tenancy Act 
have nothing to do with the question of registration but concern 
with matters which are entirely foreign to tlie economy of the 
Registration Act. 

The direction to the Sub-Registrar in the Circular.Order No. 18 to 
insist upon a compliance with the provisions of section 60 of the 
Tenancy Act appears to be a little misplaced. It is not within 
the province of the Sub-Registrar to see that the transaction is 
in compliance with the provisions of section 60 of the Tenancy 
Act or is otherwise valid before the instrument relating to it is 
registered. 

Anant Ram v. Maloo—I, J. k K. L.R. 

RESIDENTIAL HOUSE—belonging to an agriculturist—Whether 
• exempted from attachment- and sale in execution of a decree— 
See Civil Procedure- Code, 1977 (4) 

RIGHT PRIOR PURCHASE—Period of limitation for suit to 
enforce—Time from which period begins to run—Possession laken 
sometime before the registration of the sale-deed—Whether such 
possession is contemplated byArfcicle 10 of the Limitation Act- 
See Limitation Act, 1995 (4)... 

RIGHT OF PRIOR PURCHASE ACT, 1993— 


(1) Section 12—Right of prior purchase of a joint Hindu family—Is 
it necessary that such property should have been purchased with 
the joint family funds and the property should be available for tlie 
use of the family. 

Held, that according to the provisions of section 12, membere of 

12? Ul . n “ 11 fami, y ca » acquire property for the joint family or 
either of them may acquire property for himself because the right 
according to that section maybe exercised by them jointly or 

W K 7 ‘ U Q °j , at aI1 nccessar y that the property should 
have been purchased for the joint family. I„ a joint family it is 
open to every member of it to acquire property for himself. 

Baui v. Mohamed and Dillawar Singh—I, J. & K. L. R. 

(2 '‘ ownl?.fV Wh ° ra Wht of prior purchase vests- 

The claim °r a Ma ^ a explained—Indefeasible right, 

has nS iW purchase cannot be defeated by a person who 

execution . n ? hfc * The . mero circumstances of the 

ha5£r£ of , a “ le ; dee ^m favour of tho vendee without the sale 

dSsaSS i th M teS f b 0£ /*? U< ¥ ty acd wl,ile this ri S ht is Bable to 
“ nce would not entitle the vendee to defeat the pre-emptor’s 
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claim. The execution of the sale deed may give certain rights to 
the vendee as far as the vendor is concerned but the rights of third 
persons are not affected as long as the vendee’s right under the 
sale—deed remains defeasible. 

Sultan and another v. M a situ and others (A. I. R. 192G Allahabad 
749) relied upon, Lachhman Singh v. Natha Singh and mother 
(A. I.R. 1930 Lahore 273) not followed. 

Musahib Sixon Jamadar v. RAGn Khan Subedar—I, 

J. & K. L. R. 

(3) Whether or not the pre-emptor whose right is not superior to 
that of a vendee should be allowed to pre-empt. 

When rival pre-emptors whose rights are equal claim to pre-empt 
a sale it is fair and equitable that the property may be allowed to 
be shared equally between them. Rut pre-emptor who has 
equal rights with the vendee cannot claim to have the property 
divided between himself and the vendee. If a vendor has sold 
certain property to a person who has a right of pre-emption, no 
right of pre-empting the sale accrues to any person who has an 
equal or inferior right of pre-emption. When a vendee is on the _ 
same footing as a plaintiff pre-emptor, there is no right of pre¬ 
emption at all and the property cannot be divided between them. 

Mandir Ram Dasyan v. Madan Gopal and another (41 P. L. R. 
Jammu and Kashir Rulings page 3) over-ruled. Harbhaguan 
Das v. Sardar Pratap Singh (A. I. R. 1938 Lahore 242), Hayat 
Bakhsh v. Mansabdar Khan (A. I. R. 1935 Lahore 529) and „ 
Bhim Shah v. Ude Ram Shah , (A. I. R. 1932 Allahabad 133), 
followed. Seeni Ammal v. Angamuttu Nadar (13 Indian Cases 
802) not followed. 

Razak Lon v. Aziz Dar—I. J. & K. L. R. 

SPECIFIC RELIEF ACT, 1977— 

(1) Section 9—Remedy to file suit within 6 months not availed 
of—effect—See under “ Possession ” (1) 

(2) Section 39—Substantive relief under—distinguished from con¬ 
sequential relief—See Court Fees Act, 1977 ... 

(3) Section 42—Declaratory suit to remain in possession of property. 

A plaintiff can obtain a declaration as to his right to remain in 

possession of the property only if he has any right to the pro¬ 
perty in dispute.. 

Ameer Mir v. Mst. Azizi —I, J. K. L. R. 

SPECIAL LEAVE TO APPEAL TO HIS HIGHNESS—Con¬ 
current decision of lower Courts on finding of fact—When 
Board to advise His Highness to grant special leave to appeal— 
Seconder “ Board of Judicial Advisers ” 
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(1) SI ATE SUBJECT DEFINITION (Notification No. I-L/84)— 
Interpretation of Class I. 

Held, that the last clause ‘ have since been permanently residing 
therein ’ is a part only of the second sentence viz., * persons who 
settled therein before the commencement of Samvat year, 1942’, 
and the qualification expressly imposed by the last clause cannot^ 
by any rule of graiumer, bo associated with the first sentence viz. 
all persons bom and residing within the State before the com¬ 
mencement of the reign of His Highness’ the late Maharaja 
Gulab Singh Sahib Bahadur.’ 

Notification No. I-L/84, deals with two distinct classes of inhabi¬ 
tants, namely (1) those who are State subjets by birth and (2) 
new settlers. In the case of the first of these two classes contin¬ 
uance of domicile is pre supposed and is implicit in the first sentence 
while the second is ex-hypothesis the case of adoption of a new 
domicile and it was necessary to impose the express condition of 
permanent residence which effects a change of domicile. One’s 
status as a subjet of a State is presumed to subsist until it is 
definitely abandoned by the adoption of another. 


Referexoe in Re. Mr. A. K. Watal — I, J. & K. L. R. 

(2) STATE SUBJECT DEFINITION (Notificaion No. I-L/ 84 )- 
Interpretation of first clause of class I of the definition—Proof a< 

„ b ?F“ 8nd reaided '-Object of the definition explained ' 
The condition of permanent residence is not necessary‘in the’case 
of people falling in the first clause of that definition. In their 

State h PI T d that the,r anceatora w ere born and resided in the 
State before the commencement of the reign of His Hichness the 
Late Maharaja Gulab Singh Sahib Bahadur and who ha ie 

' .ubjet’Xe tat S° ile ^ Wi " b ° b ° Stat'e 

in *'• A K Wata,, 

1 he object of defining the term ‘ State subject” is to cheelr tk 
inflow of people from outside into, the State and claim n Si 6 

toTa^ °k y f °- r bona fi de subjects of the State. The object 2? Cg J 
to launch an mstrument haraaement for gen Si Sta'te a^je^ 

Sri Ram v. State—I, J. & k. l. R..., 

judgmenMeb™”pp«> 4 -See ^ 

TENANCY ACT, 1980- 

,__Pera0n hoIdin e Ia * d not 
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purposes of erecting stalls during the time of the annual fair in 
connection with a shrine, it does not answer the description of 
land ’ as contemplated under the Tenancy Act and a person 
merely by virtue of having been shown as in possession of it, cannot 
be clothed with the status of a tenant under tne Tenancy Act. 

To be a tenant under the Tenancy Act, it would be necessary to 
hold land as defined under that Act. 

Mahant Jagan Nath of Asthan Bawa Jito Ji v. Thakur 
Nichant Chand —I, J. & K. L. R. ... . 148 

(2) Section 60—Some landlords consenting to sale of occupancy 
right by tenants and others not—Sale if binding on landlords who 
had not given their consent even to the extent of the share of 
those who had given their consent. 

An alienation of occupancy rights by tenants with the eonsent of 
some only of the landlords does not bind the other landlords 
whose consent has not been obtained and they are entitled to 
contest such alienation as being invalid. The object of section 60 
of the Tenancy Act is to protect the interests of the landlords 
and so long as there is any one of the landlords who is prepared 
to purchase the occupancy rights from their tenants no 
stranger can be allowed to purchase those rights. 

Ram Chand v. Sant Singh — I, J. & K. L. R.... ... 17 

THAKURDWARA OF SUBA GIR AT M1RPUR—Appointment of its 
Mahant —Whether subordinate to the Thakurdwara Sanglanwala 
of Dinga. 

Held, that the Thakurdwara of Suba Gir at Mirpur is not in any way 

dependent upon or subordinate to the Thakurdwara Sanglanwala / 

of Dinga. According to the uniform practice the appointment of 
Mahant at Mirpur is always effected with the suffrage of the 
people of Mirpur interested in the Thakurdwara and with the 
approval of the Revenue authorities of the State. In the case 
of this Thakurdwara succession to Mahantship is not determined 
by the nomination of a Chela by the foregoing Mahant. 

Amar Gir v. Bhola Gir—I, J. & K. L. R. ... ...* 446 

TRANSFER OF PROPERTY ACT, 1977— 

(1) Section 52—Doctrine of lis pendens —See under Civil Pro¬ 
cedure Code, 1977( 7). ... ... ... ... 222 

(2) Section 123—Registered deed of gift—not specifically denied by 
executant—Proof—Evidence Act (XIII of 1977) —Section 68— 

Whether delivery of possession necessary for validity. 

Held, that having regard to the proviso to section 68 of the 
Evidence Act in case of registered instruments which are not 
specifically denied by the executants, the calling of a witness 
to prove-attestation is not necessary. 
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TRANSFER OF PROPERTY ACT, 1977-concluded. 

Held further, that the rule of Hindu Law that delivery of posses¬ 
sion should accompany the gift to make it valid has now been 
diluted by the provisions of section 123 of the Transfer of 
Property Act and is to this extent abrogated that where a 
document of gift is a registered document, delivery of possession 
is not necessary. 

Ram Saban Dhaxi Ram t>. Saran Singh—I, J. & K. L. R... 

(3) Section 133—Suit for pre-emption—Sale-deed registered— 
Registration complete only when deed countersigned—Posses¬ 
sion of vendee before deed is countersigned—Effect on period of 
limitation. 1 

A sale-deed of immovable property is not complete until it is 
countersigned as provided in section 61 of the Registration Act 

i:I 7, “ ven . de * t * kes ^possession of the immovable property 
before the sale-deed is duly countersigned, he does not do so as 

becaus f e ? iesaI , e,snot completed and the perio.l of 
limitation does not begin from the date of such possession. 

Basant Singh v. Heera Singh—I, J. & K. L. R. 

WA ^ E 5~' Inte " tio “ al relinquishment of a known right-tantamount 
gained. aPP ‘ C10n ° f pnuci P le of estoppfl-Essentials ex- 

Waiver in law must be, in the very nature of thin*, nf „ ,1 „r 
obvious and unequivocal character. The act or omission ifit £ 

• used as a waiver, must be viewed in its proper persnective Tl 
plea of waiver based iu general law would he tiniJ! * !'. T 
application of the principle of ■ aSd^TlV 0 ^ 

particularly in case of estoppel in Dai**Ft U « (°. r , csto Ppel, 

attributed must be such a^wodd leavi , 0 S •. tLe a . ct 
intention of the person estopped over and ahn 1 f mt 7 al)oufc the 

Shiv Ram v. Gdran Ditta— I, J. & K. L. R. 
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THE JAMMU AND KASHMIR LAW REP0RT8. 

Revlslonal Civil. 

• 

Before Chief Justice ( R. B. Thakur Rachh-pal Singh) 

and 

Mr. Justice Masud Hasan. 

INDER PRAKASH —(Decree-holder)-*Applicant. 

versus 

TRILOK CHAND and another—(Judgment- 
debtors)— N on-Applicants . 

Civil Revision No. 24 of 1997 A. R. A. 

Civil Procedure Code (Act X of 1977)— Sec¬ 
tion 60 (1) (c) —Exemption of residential house belong¬ 
ing to an agriculturist from attachment and sale in exe¬ 
cution of a decree. 

Clause (c) of section 60 (1) of the Civil Procedure 
Code means that the residential house whether used for 
agricultural purposes or not will be exempt from attach¬ 
ment and sale in the first instance and the other houses 
will be exempt only if they arc being used for agricultural 
purposes. Houses belonging to an agriculturist which 
are neither the residential houses nor are used for agricul¬ 
tural purposes will not be exempt from attachment. 

The words “residential house” used in the Code of 
Civil Procedure in force in the State do not occur in the 
British Indian Code and the object of adding these words 
to the clause was clearly to liberalise the saving clause 
to bring within its ambit the residential house belonging 
to an agriculturist 

Interpretation of Statutes — Punctuation. 

. . Legislative enactments should be interpreted in 
their plain natural meaning and the technique of bunctua- 
Wn should not be allowed to defeat that meaning. 

r Revision from the order of the Subordinate 
judge, Mirpur. (Kh. Abdul Qadir) dated ^oth Har, 

1 -' 7 /' • 

£J ARDans Bhagat— Advocate for applicant. 

. Diianpat Rai— Vakil for non-applicants 

Masud Hasan J.—The question of some legal 
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importance that has risen in this revision appli¬ 
cation is : What houses belonging to an agri¬ 
culturist are exempt under section 60 (i) (c) of 
the Civil Procedure Code from attachment and 
sale in execution of decrees. The matter arises 
in the following way. A decree for Rs. 262 odd 
was obtained by the applicant on the 6th of Sawan 1990 
against one Nand Lai. In the course of the execution 
proceedings he attached a house belonging to the judg¬ 
ment-debtor. Nand Lai died and his minor sons were 
substituted in his place. They objected to the attach¬ 
ment on the ground that it was their residential house 
and was exempt from attachment under section 60 (1) (c) 
of the Civil Procedure Code. The contention was re¬ 
pelled by the trial Court but found favour with the lower 
appellate Court. In civil revision before this Court it 
was argued that the decision of the lower appellate Court 
proceeded upon a Single Judge ruling of this Court which, 
it was submitted, was wrongly decided. I'his ruling is 
contained in Madan Lai versus Ch. Gian Chand, 
52 P. L. R., J. & K., 359. This ruling purported to 
lay down that “Under section 60 clause (c) a residential 
house and houses used for agricultural purposes belong¬ 
ing to an agriculturist are free from attachment. Re¬ 
gardless of the fact that the residential house is used for 
the agricultural purposes or not, it is exempt from attach¬ 
ment’’. In that case, however, there was an additional 
factor before the Court that the disputed house which was 
styled as residential house was also used for agricultural 
purposes, i. e., for storing grains etc. 

As the matter is one likely to be of recurring im¬ 
portance to a large class of people in the State it was 
considered proper to place the case before a Division 
Bench of this Court for an authoritative pronouncement. 
The contention advanced by the learned counsel for the 
applicant is that a house, whether a residential or 
■'ot, will be exempt from attachment if it is not’ used for 
agricultural purposes. This interpretation is based 
upon the circumstance that there is no comma occurring 
between the word “house’’ and the word “and” in 
clause (c) of section 60 (1) of the Civil Procedure Code. 

The relevant portion of section 60 may be repro- , 
duced :— 


"60 (1) 
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Provided that the following particulars shall not 
be liable to such attachment or sale, namely :— 


(t) the residential house and houses used for agri¬ 
cultural purposes (with the materials and the 
site thereof and the land immediately ap¬ 
purtenant thereto and necessary for their 
enjoyment) belonging to an agriculturist”. 


It is contended that the qualifying phrase "used for 
agricultural purposes” will govern both '‘houses” and 
"the residential house”. This interpretation would mean 
that the residential house also will be exempt only if it 
is used for agricultural purposes and will not be exempt 
simply because it is a residential house. With this in¬ 
terpretation we find ourselves unable to agree. It will 
be noticed that the words "the residential house” have 
been added to this clause in adapting it from the British 
Indian Code where these words do not occur. The ob¬ 
ject clearly is to liberalise the saving clause and to bring 
within its ambit the residential house belonging to an 
agriculturist. If it were not so there would be no point 
in iintroducing the words ‘‘the residential house”. If 
the condition of the use for agricultural purposes were 
to equally apply to the residential house as to other 
houses generally, there would be no point in specifically 
mentioning it. The Legislature would then say “houses 
"fed for agricultural purposes”. Legislative enactment 
should be interpreted in their plain natural meaning and 
the technique of punctuation should not be allowed to 
defeat that meaning. 

% 


learned counsel then suggests that both the condi¬ 
tions should be present before a house can be exempt 
from attachment, t. it should be both a residential 

Mi SC i d 5° r a ^ icultural Purposes. This inter- 
pretatK ) n will lead to an absurd result. If an agricul- 

Sr e to be ,n fusion of two houses one of 
another f nr W ° U d T e ^ RUrely residential purposes and 
^d W^ agr ' C . uI 7 al P^P^es, t. f or storing grain 
etc -agricultural implements and tying rattle 

Sbced hv ^t aC S rdanCe , T ith , * e interpretation 

notbe exemnf T ned C ° U ? Sel bo , th houses would 

exempt from attachment because the residential 
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house is not used for agricultural purposes and the one 
that is used for agricultural purposes is not used for 
residential purposes. In our opinion the legislature 
never intended such an absurd result. 


I he position appears to us to be quite clear. In 
the Code of Civil Procedure of British India the words 

used are “houses and other buildings . belonging 

to an agriculturist and occupied by him”. There resi¬ 
dential houses not occupied would be liable to attachment. 
In the State complete immunity is afforded to "the 
residential house". As we would interpret i*t, the 
clause means that the residential house" whether used 
for agricultural purposes or not will be exempt in the first 
instance and the other houses will be exempt only if they 
were being used for agricultural purposes. Houses be¬ 
longing to an agriculturist which are neither "the resi¬ 
dential house" nor are used for agricultural purposes 
will not be exempt from attachment. 

Learned counsel seeks to support the interpretation 
placed by him by reference to rulings of the Lahore 
High Court, which interpret section 60 (c) of the British 
Indian Code. In these it is laid down that it is not 
sufficient merely to show that the house in question be¬ 
longed to an agriculturist or was being lived in by him 
but it must be established further that is was used and 
occupied botiafide for purposes of agriculture. We have 
no doubt that the language used in the British Indian 
Code would be susceptible to this interpretation but we 
find that there is a great deal of difference between that 
section and sub-section (c) of section 60 of the State 
Civil Procedure Code. The words "the residential 
house’ do not at all occur in the British Indian Code 
and their addition in the manner they are used in the 
State Code would go to make all the difference. The 
rulings of the Lahore High Court based upon section 60 
of the British Indian Code, therefore, will not be appli¬ 
cable. 


Learned counsel then argues that there is not clear 
evidence in this case that the house in dispute is "the 
residential house". This question is one of fact and is 
concluded by a categorical finding by both the Courts 
which say that the house in dispute is "the residential 
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house” and we will not allow evidence to be opened to 
test this finding in the course of a revision application. 

The result is that we find that the matter is rightly 
decided by the lower appellate Court. We, therefore, 
dismiss this application in revision with costs. 


Re visional Civil. 


Before Mr. Justice Masud Hasan. 

NAB! B A K. S H —(Plaintiff)—Applicant . 

versus 

GUL SYED and Another—(Defendants)—Non- 
Applicants. 

Civil Revision No. 127 of 1997. 

Limitation Act—(IX of 1995) —Applicability of 
Article 70 or Article 111 dependant on the question 
whether plaintiff was or was not a surety of the defendant 
in the provious suit—Contract Act (IX of 1977) — Sec¬ 
tion 145 —Implied promise to indemnify surety. 


A joint decree was passed against the plaintiff and 
defejidant in a suit by a third person which was satisfied 
by the plaintiff alone who instituted the present suit for 
recovery of the amount paid by him under the decree on 
the allegation that in the previous suit he was merely 

a surety of the defendant, the principal debtor . 

0 


Held that the question whetheri Article 70 or Arti¬ 
cle in of the Limitation Act applied to the suit depended 
upon the decision of the question whether the plaintif] 
was merely a surety for the defendant in the previous suit 

a I*ft? farther that this question must be specifically 
decided tn the present suit as the previous suit in which 
a joint decree was passed was not the pertinent occasion 

aaitZ l \ e P £l Sent character as surety could be 

t Zll° otherwise and the consequences accruing 

andh'A T e u ma * ters between the defendants biter se 
and did not affect the creditor. 


I99e 
Poh 4 
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1 he plaintiff s present claim had its foundation in 
section 143 of the Contract Act and it must be pre,sumed 
to be an implied guarantee by the principal debtor to 
indemnify the surety. 


Revision from hie order of the District Judge, 
Jammu (L. Haveli Ram) dated 9TH Chet, 1997. 

Mr. Rup Chand Nanda—V akil for applicant. 

Mr. Hamid Ui.i.ah —Advocate for non-applicant. 

In this suit the question that should have been de¬ 
cided by the two Courts below and which has not been 
decided is whether in the circumstances disclosed in the 
pleadings of the parties Article 1 11 or Article 70 of the 
Limitation Act would apply. I'he question arises from 
a plea taken by the defendant in the suit to the effect 
that the suit was barred by time. It appears that a 
joint decree was passed against the plaintiff and the 
defendant and one Ahda for a certain sum of money on 
the basis of certain bahi khata accounts. The decree 
was passed on 23rd Har 1991. This decree was satis¬ 
fied by the plaintiff alone and the present suit was pre¬ 
ferred by him on the plea that he was only a surety and 
that he was liable to be disbursed by the principal 
debtor, i. e., Gul Sved, the defendant. 

I he defendant Gul Syed pleaded that he also was 
only a surety and inasmuch as a joint decree had been 
passed the question of the plaintiff’s character as a 
surety cannot be re-agitated. He further pleaded that 
the suit was barred by time because the last payment 
made by the plaintiff to the creditor was on 3rd Bhadon 
1993 and the suit was brought on 1st Chet 1996. 

It appears that originally certain issues with regard 
to the character of the plaintiff as a surety and cognate 
matters were framed and it was subsequently on an 
application made by the defendant on 24th Jeth 1997 
that an issue on the question of limitation was speci¬ 
fically struck. In the event of Article 111 applying, 
1. e., in the event of opportunity being given to the 
plaintiff to show that he was a surety, the period of limi¬ 
tation would be extended by about three years and the 
suit will be well within time. I can only say that the 
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Court of first instance assumed that Article 70 applied 
and thereupon dismissed the plaintiff s suit as being 
barred by time without going into other questions. In 
appeal the learned District Judge took up the matter of 
the plaintiff’s character as a surety and remarked “The 
question between the appellant and the respondent was 
not gone into and no finding was recorded that the 
former was only a surety for the latter”. After making 
this remark strangely enough, the Court proceeded to 
say “It is not open to the appellant to question the 
correctness of this decree now or to go behind it”. It 
will be noticed that these two positions are contradictory. 
It should have been quite clear to the lower appellate 
Court that the suit in which a joint decree was passed was 
not the pertinent occasion when the present plaintiff’s 
character as surety could be agitated. The matter of 
the plaintiff’s character as surety or otherwise and the 
consequences accruing therefrom were matters between 
the defendants inter se and did not affect the creditor, 
c-. the decree-holder of the joint decree. It may be, 
although 1 do not subscribe to this view and it is not 


necessary at this occasion for me to do so, that if the 
question of the plaintiff’s character as suretv had been 
allowed to be thrashed out in that case and a definite 
finding arrived at, there was room for the argument 
that that matter cannot be re-agitated in this suit. But 
as it is, the Court itself admits that that question has not 
been gone into. That being so it is absolutely incom¬ 
prehensible to me why it is not open now. Then again 
1 do not see how the decision of this question now will 
amount to questioning the correctness of the decree or 
going behind it. The plaintiff does not suggest that that 

W l S corrert - Far from saying so he went 
'■ r„ en ? th ° f satisfying it. There is, ^therefore, no 
question of going behind that decree. The point to 
which the attention of the learned lower appellate Court 

ts a founda/- reCt - ed b - hat tHe P laintiff ’ s Present claim has 
it mus? h?° n m SCCt J° n V 45 ° f the Contract Act and that 

therefore 

faU *? x 

s, » n «M find 4 the7ud B : n en,t Ct o f tlZl 
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below are entirely misconceived and the plaintiff's suit 
should not have been thrown out in this fashion. I will, 
therefore, send this case back to the trial Court for trial on 
merits in accordance with law. The usual procedure 
with regard to the refunding of the court-fees in cases 
falling under Order 41, Rule 23, will be followed. Costs 
*>f thi^ proceeding will abide the result. 
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Appellate Civil. 

Before Chief Justice (R. B. Thakur Rachhpal Singh) 

and 

Mr. Justice Wazir. 


KOTH 1 B HAG AT RADHA KISHEN MOHAR 
CH AND -(Decree-holders) Appellants. 

versus 

and Others—(Judgment-debtors) 
Respondents. 


Civil First Appeal No. 21 of 1997. 

Execution of Decree—Application for execution 
r 12 years from the date of the original decree 
hut within 12 years from the date of final decision. 

A fresh application for execution of a decree 
presented ■ after the expiration of 12 years from the date 
of the decree of the original Court hut within 12 years 
from the date of the final decision in the suit is within 
limitation and- not barred hr section 48 of the Code of 
Civil Procedure. 

A. 1 . R. 1938 Patna 401, 33 Indian Cases 180, 
and I. L. R. 34 Calcutta 874 relied upon ; A. I. R. TQ41 
Madras 477 distinguished. 

Appeal from the order of Saved Nazir Ahmed 
Shah. City Judge, Srinagar. 


Mr. Hirdey Nath Dhar —Vakil for Appellants. 

Mr. An ant Ram Oswal —Advocate for Respondents. 

Per C. J. —It is matter for regret that the 
delivery of the judgment in this case had to 
be delayed for such a long time owing to the 
illness of one of us (Chief Justice). An appli- 
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cation for execution had been made by the de¬ 
cree-holder. The Court below has held that the appli¬ 
cation is not within limitation under section 4.8 of the 
Civil Procedure Code. The point for consideration 
in the case is whether the application made by the 
decree-holder is within time and whether section 48 can be 
said to govern it. 

We proceed to consider this question. It appears 
from a perusal of the record that in this case when the 
suit was decreed an appeal was preferred according to 
law prevailing at the time and the High Court gave a 
decision in that case on 12th Assuj 1984. Then, after 
that decision the parlies to the suit had a right to go to 
His Highness against the decision of the High Court. 
It appears that the High Court of Judicature was e~*ab- 
lished with effect from the 15th day of Baisakh 1985 by 
command of His Highness the Maharaja Bahadur, 
dated 26th March 1928, and was to consist of a Chief 
Justice and one or more Judges, and it was to be the 
final Court of appeal. Certain cases were pending be¬ 
fore His Highness at the time when this law was 
ordained and, therefore, His Highness ordered that all 
appeals and revisions against the decrees or orders of the 
High Court which were pending before him at the time 
and of which any competent authority may be seized on 
the date on which this order comes into force shall he 
transferred to the High Court of Judicature as con¬ 
stituted by the order for final disposal. Under this 
order the revision application which the decree-holder 
had filed and which was pending before His Highness 
was also sent to the High Court of Judicature. It ap¬ 
pears that in view of this Notification the case went 
before two learned Judges of this Court, and it was dis- 
posed of on the 26th of Sawan 1985 finally. 

The application for execution in the present case 
was made on the 29th of Har 1997. The question for 
consideration is from which date 12 years’ period should 

Sl C 5 mpUted ; , If We com P ute 12 years from the date cf 
nnr,l- e 7 ee ^ ^ rst Court then certainly the present 
pphcation is not within limitation. On the other hand 

1 7 *? 1 ? period 19 computed with effect from the 

“! be within limitation. Sec- 

^ «/ Civil Procedure Code runs as follows :— 

Where an application to execute a decree not 
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being a decree granting an injunction has 
been maGe, no order for the execution of the 
same decree shall be made upon any fresh 
application presented after the expiration c£ 
twelve years from 

(a) the date of the decree sought to be exe¬ 

cuted or, 

(b) where the decree or any subsequent order 

directs any payment of money or the 
delivery of any property to be made at 
a certain date or at recurring periods, 
the date of the default in making the 
payment or delivery in respect of which 
the applicant seeks to execute the 
decree. 

(2) Nothing in this section shall be deemed :— 

(a) to preclude the Court from ordering the 

execution of a decree upon an applica¬ 
tion presented after the expiration of 

# the said term of twelve years, where 

the judgment-debtor has, by fraud or 
force, prevented the execution of the 
decree at some time within twelve 
years immediately before the date of the 
application or 

(b) to limit or otherwise affect the operation 

of Article 180 of the ^cond Schedule to 
the Indian Limitation Act, 1877”. 

The learned Citv Judge has held that the period of 
twelve years should be calculated from the date of the 
first Court’s decree and in that view the application is 
certainly without limitation. The point which we have 
to consider i9 whether this view is correct. We have 
given our deep and anxious consideration to the point 
and after a consideration of the authorities on the sub¬ 
ject we have arrived at the conclusion that the period of 
12 years should be taken not from the date of t^e 
original decree but from the date of the deacon of the 
revision in the High Court of Judicature which is 26th 
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of Sawan 1985. Now we proceed to consider some of 
the cases which have been cited before us. 

A Division Bench of the Patna High Court in 
Ram Ranbijaya Prasad Singh versus Kesho Prasad Singh 
reported in 1938 Patna 401 held that the period is to be 
reckoned from the date of the appellate order and not 
from the date of the original decree. 


The next case on the point i9 Shiba Durga Debi 
versus Gopi Mohan Shaha and others reported in 
XXXIII Indian Cases 180. In that case it was decided 
by the Calcutta High Court that in a case where there are 
two decrees-—one preliminary and the other final—the 
period of limitation would run from the decree absolute. 
1 he majority of the Courts have taken the view that the 
period of limitation is to be reckoned from the date of 
the decree of the appellate Court. 


In Mohammad Mehdi Bella versus Mohini Kanta 
Saha Chowdhary, reported in XXXIV Indian Law 
Reports page 874, the Calcutta High Court held that in 
a case like this the decree to be executed is the decree 
made on appeal. This view has consistently been 
followed in various other cases which are all mentioned 
in Chitaley s Civil Procedure Code Vol. 1 page *26 
l he opposite view has been taken in A. I. R. 1041 

I. , 1 «■ jj t case, however, were 

altogether chfferent. One of the questions for considera- 

t.on was about the apphcability of Article 182 of the 

noAct. In the present case, we have 

the onect- ° 1^? matter * O' 1 a consideration of 

High Com Ind f A the i iew tnken b y the Calcutta 
ference W, d refe L rred f to a£>ove should be given pre- 

applkation^nr arC ’ therefore > of °Pi"i°n that the last 
not barred t eXe F Ut,on 0 was ^thin limitation and was 
We accnin 7 . SGC .V° n f. ° f the CiviI Procedure Code. 

order of the^itv T'd th,S appeal l ° d Sett ' n ^ asif,e the 
back to *1w?r Uty L J? dge f estore case and send it 

of according toL. bd ™ Wlth direction that it be disposed 

cerned the decree hnld° far -‘S S COS I S . in this Court are con- 
ment-debtor. H der W ‘ g&t hlS cost9 from judg- 
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1998 Before Chief Justice ( R. B.Thakur Rachhpdl Singh) 

and 

Mughar 13 Mr. Justice Masud Hasan. 

Re. L. PRAHLAD BHAGAT PLEADER. 

Original case No. i of 1997. 

Legal Practitioners Act {XXIII of 1977) — sec¬ 
tion. 13— Legal practitioner verifying written statement 
duly instructed by power of attorney not guilty of pro¬ 
fessional misconduct. 

A legal practitioner verifying the written statement 
under authority given to him in the power of attorney 
which was further endorsed by his client in his statement 
in proceedings under the Act, is not guilty of professional 
misconduct under section 13 of the Legal Practitioners 
Act. 


A committee of the members of the Bar appointed 
to make an inquiry with regard, to the conduct of a legal 
practitioner should confine itself to the rule issued against 
the legal practitioner and not go beyond it. A. I. R. 
1930 Patna 493 (F. B .) held not applicable. 

In the matter of verification by L. 
Prahlad Bhagat Pi.eader Udhampur of a written 
STATEMENT IN CASE SANT Ram versus SHIB Ram AND 

Faqir Chind 


Advocate General. 

Messrs Jia Lal Kii.am and Amar Nath Kak —For 
Respondents. 

Per Masud Hasan J.—By a rule of this court, 
dated 10th Katik 1997, the respondent L. 
Prahlad Bhagat a pleader practising in the Dis¬ 
trict Courts at Udhampur was required to show 
cause why action may not be taken against him 
under section 13 of the Legal Practitioners Act. The 
rule was issued in the following circumstances :— 

One Sant Ram made a complaint against the res¬ 
pondent to the District Judge of Jammu to the effect that 
he had filed a false written statement without obtaining 
instructions of the party on whose behalf he purported 
to act in a case in which the applicant was the plaintiff and 
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prayed that action may be taken against the respondent 
under the Legal Practitioners Act. The suit referred 
to was between Sant Ram and Amar Nath a9 plaintifls 
versus Shib Ram and Faqir Chand as defendants for the 
recovery of a sum of Rs. 346 odd on the basis of a 
nawan. This suit was dismissed but on appeal an order 
of remand was made. Thereupon it appears there was 
a compromise between the parties and the suit ended 
by this compromise. It was after these proceedings 
that on the 9th of Magh 1996 the plaintiff made the com¬ 
plaint against the respondent referred to above. This 
complaint was forwarded by the District Judge to the 
Subordinate Judge at Udhampur for a preliminary en¬ 
quiry and report. The report was to the effect that the 
-respondent was blameless and the complaint was frivo¬ 
lous. I he learned District Judge of Jammu summon¬ 
ed the parties before him on receipt of this report and 
reported the matter to this Court on the 24th of July 1940, 
recommending that the respondent should be given a 
warning. 1 his led to the issue of the rule by this Court 
against the respondent which was in the following 
terms :— & 


“Whereas it has been represented to the Court 
that you, L. Prahlad Bhagat Pleader, verified a written 
statement on behalf of Faqir Chand defendant in civil 
suit Sant Ram versus Shib Ram and Faqir Chand, with¬ 
out obtaining instructions to that effect from the sa d 
haqir Chand, 


♦ .A n ^ whereas you were not qualified under law 
to verify the written statement above referred to, 

Now, this rule is issued to you . 

n' o ; "h"';';. : . to s h° w cause why action may 

not be taken against you under section 13 of the Legal 
Practitioners Act. 5 


rule thi^rn^f res PP nd ^ nt appeared in response to this 
of the Bar t ap P° inted a Committee of three members 

of the rul ? 3 . rep ° r f With re f? ard to ^e matter 

ule issued against the respondent. 

tion SdeTo° rt ‘ S n °u he ?° re “ 9 and ^ recommenda- 

Com^ t d e e e Lif “lL be f T n J n Ia , ngua e e of thE 

is whether rlS 1 j P °[ n ’ therefore . for us to decide 
nether the said pleader has conducted himself in a way 
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that leads one to lose any confidence in the man’s honesty 
and is a fit person to carry the profess on of a pleader. 
We have seriously considered this aspect of the case and 
we believe that the case is one in which action should 
be taken against the legal practitioner”. This recom¬ 
mendation might appear to relate to the charges fram¬ 
ed against the respondent in the notice issued to him 
and committed to the members for enquiry. But this 
is not so. For reasons given by them, and the e 
reasons will be immediately examined, the Committee 
took the matter of a certain letter which was produced 
at some stage of the enquiry before the District Jid*e 
by the respondent into consideration and embarked 
upon an enquiry that that letter was not a genuine 
letter. The Committee formulated two points for de¬ 
cision by them. These are :— 

r ‘(i) Whether Prahlad Bhagat filed the written 
statement, dated the 20th Assuj 1995 after 
taking instructions from his client 
Faqir Chand, and 

(2) Whether the letter Exp. A is a genuine 
document and not manufactured afterwards 
to sheild himself from censure by the 
Court”. 

On the first point which was the only matter that 
emanated from the rule that was issued against the res- 
pondent the Committee have without qualification 
exonerated the respondent of any guilt attaching to him. 
It may be stated here that the complainant Sant Ram 
produced no evidence before the Committee but con¬ 
sidered it sufficient to give his own statement. On be¬ 
half of the respondent who offered himself as a witness, 
Faqir Chand the person concerned with the written 
statement was produced and there was also the state¬ 
ment of the Subordinate Judge of- Udhampur taken on 
commission. In taking this evidence into considera¬ 
tion the Committee remarked “If we take the state¬ 
ment of Faqir Chand inasmuch as his word goes, it is 
clear that the written statement was filed with his in¬ 
structions”. It would not have been possible to under¬ 
stand the qualification contained in this observation if it 
had not been that the Committee chose to make it clear 
as far as this finding was concerned in the following 
way :— 
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..we find from the power of 

attorney that he was duly instructed to 
verify the written statement. In the face 
of the statement of Faqir Chand now before 
us it cannot be said that the denial in the 
present case about the execution of the 
nawan in the written statement was with¬ 
out instructions”. 


This is categorical and definite and should have closed 
the matter as far as the rule of this Court against the 
respondent was concerned. 


But the Committee appeared to be obsessed with a 
ruling of .the Patna High Court contained in A. I. R. 
1930 Patna 493 (F. B.). What the Committee under¬ 
stood by this ruling may also be stated in its own words. 

In this case a Full Bench of the Patna High Court 
held that where a legal practitioner who had committed 
a technical offence gave some very shuffling and evasive 
evidence before the District Judge and when called upon 
to show cause tendered an explanation which was very 
ingenuous instead of making a frank admission that he 
had committed a technical offence and asking for a 
lenient view to be taken of it told some unnecessary lies 
shuffled in a very discreditable manner thereby Savely 
aggravating what might otherwise have been considered 

n ° f eat ma ff ni tude, serious notice must be 

I nerind 5“, *" d *e pleader was suspended for 

a period of two years”. Thereupon die Committee 

f ° Cee< ed to sa y ‘.' In this case what has to be taken 

o escane f erat,0f l- ,S th l ? ac I Aat this P leader ™ order 
evidence” * tk techn,caI offence manufactured false 
trn J ? V Th,s a PP ears to us not only to be con- 

a Stran ^ contrariness of view. It will 

of die rl h the C j!? find «S "P°" the matter 

tion n the Committee did not make any qualifica- 

Sty eve C r o f T h the that „ the -po^t ts 

the finrfin j As haS been stated 

upon th* h •, g defimte and clear. It proceeds 

Ft savs ; COn 2 derat, 1 . 0n ° f the facts Inv °Ived in the case 

and be^ u n se e of Ct the that ^ evidence .? f Faqir Chand 

it cannSt £ y! P ™ er ° f . attorne V fi led in that case 

respondent nn k uv th . e ' vnt . ten statement filed by the 

structions Tf rhe^t^ FaQ,r Chand was without in¬ 
ns. it the written statement was not without in- 
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structions we fail to see where the technical offence lay 
to attract the principle of the ruling contained in 
A. I. R. 1930, Patna 493 as understood by the Com¬ 
mittee. In our opinion that ruling is clearly not appli¬ 
cable to the facts of this case and we regard the en¬ 
quiry with regard to the genuineness or otherwise of the 
letter Exp. A as not only not lying within the scope of 
the rule issued against the respondent but wholly irrele¬ 
vant for the purpose of this case. The conclusion that 
the letter was not genuine has been arrived at on an 
analysis of the surrounding circumstances by the Com¬ 
mittee. We do not find that there is any direct evi¬ 
dence in this case to say that the letter is not genuine. 
On the contrary Faqir Chand says that it is. There¬ 
fore, if the respondent was instructed by Faqir Chand 
and Faqir Chand was there to endorse it where was 
the occasion for the respondent manufacturing false 
evidence “to escape from this technical offence”. 

The relevant part of section 13 under which the rule 
was issued against the respondent and under which his 
case may be taken to fall on the facts alleged against 
him is clause (a) of section 13 which reads as follows :— 

“Who takes instructions in any case except from 
the party on whose behalf he is retained, or 
some person who is the recognised agent of 
such party within the meaning of 
the Code of Civil Procedure or some 
servant, relative or friend authorised by the 
party to give such instructions” ; 

It is obvious that to the Committee’s own showing the 
respondent does not come within the mischief of 
this provision. We, therefore, find ourselves unable to 
act upon the recommendations made by the Committee. 
We will, however, like to say that we are indebted to 
this Committee for clarifying the matter in which 
the case of the respondent was involved. We direct 
that the rule issued against the respondent be discharged. 

Appellate Revenue 

1998 Before Chief Justice ( R. B. Thakur Rachhpal Singh) 

and 

Mr. Justice Wazir. 


Magh 1 
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RAMCHAND —(Defendant) Appellant. 

versus 

SANT SINGH and others—(Plaintiffs) 
Respondents. 


Revenue Third Appeal No. i of 1996. 


Tenancy Act (II of 1980)—- Section 60— some land¬ 
lords consenting to sale of occupancy rights by tenants 
and others not—Sale if binding on landlords who had not 
given their consent even to the extent of the share of 
those who had given their consent. 

An alienation of occupancy rights by tenants with 
the consent of some only of the landlords docs not bind 
the other landlords whose consent has not been obtained 
and they are entitled to contest such alienation 
as being invalid. The object of section 60 of 
the Tenancy Act is to protect the interests of 
the landlords, and so long as there is any one of the land¬ 
lords who is prepared to purchase the occupancy rights 
from their tenants no stranger can be allowed to purchase 
those rights. 

1 HIRD APPEAL FROM THE DECISION OF THE 

Revenue Commissioner (Mr. Justice K. L. Kichlu) 

DATED 30TH MaGHAR 1996. 

Mr. A. R. Oswal —Advocate for Appellants. 

Mr. Dina Nath —Advocate for Respondents. 

Per Wazir, J. —The facts out of which this 
appeal has arisen are as follows :— 


Mst. Dharmoon and Mst. Subhadra were occu- 
pancy tenants of 14 Kapals and 8 Marlas of land situate 

i n j. j J ammu - Mst - Slahri and others were the 
andlords and they are the plaintiffs in the present case. 

■ f Unarmoon and Subhadra sold their occupancy right 

iordrz, . 5 amch w defendant N °- >• The' land- 

‘^stituted a suit for possession on the ground that 

and S enat,on wa . s , made without their consent 

Assistant T WaS V j' d ' T he tnaI Court of Revenue 
Ass stant Jammu, decreed the plaintiffs' suit. On appeal 

Sd I X3 d Collector reversed the order of the trial £ourt 

an anSw the P la ! ntffi5 ; a PP ea '' The plaintiffs filed 
appeal before a Judge of this Court styled as Revenue 
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Commissioner and the learned Judge accepted the appeal 
of the plaintiffs., vacated the order of the learned Collector 
and decreed the plaintiffs’ suit. The defendants have 
come up in further appeal to this Court. 

1 he first point for consideration is whether third 
appeal is competent or not. According to Land Reve¬ 
nue Act of 1996 third appeal is not competent but it 
appears that the present case is governed by Act No. 1 
of 1980 and not by the subsequent Act which was passed in 
1990. More-over the counsel appearing for the res¬ 
pondent has frankly conceded that this case is governed 
by the provisions of the old Act and, therefore, third 
appeal lies to this Court. We, therefore, hold that the 
third appeal has rightly been filed by the appellants. 

In this appeal it is argued on behalf of the defendants- 
appellants that Mst. Slahri whose consent was not ob¬ 
tained had only 1 / Sth defined share in the land and that 
the sale made by the occupancy tenants ought to be bind¬ 
ing on the plaintiffs-respondents to the extent of 7/8ths, 
the share of those who had consented to the alienation. 
The learned counsel concedes that Mst. Slahri who was 
one of the landlords was not duly served and that she had 
not given her consent in regard to the sale of the land 
in dispute. I he position, therefore, is that one of the 
landlords did not consent to the sale of the occupancy 
rights in favour of the defendant while the other consented 
ro the alienation j The question for determination, 
therefore, is whether the sale which would be binding 
upon the consenting landlords qua their shares of the 
occupancy tenancy would also bind the landlord whose 
consent has not been obtained and who is not agreeable 
to the sale. We have carefully considered this point 
and have heard the counsel for the respondents in reply-. 
The learned counsel for the appellants has drawn our 
attention to a ruling of the Lahore High Court reported 
as 1927 Lahore 135—Rupa versus Mamchand and others. 
This ruling is of no avail to the appellants. It lays 
down that a consenting landlord cannot challenge an 
alienation made by an occupancy tenant when that alie¬ 
nation is made by his own consent. In the present case 
the question for determination < is somewhat different. 
Here eight landlords have given their consent in regard 
to the sale while one of the landlords does not consent to 
the sale of occupancy rights in favour of the defendant. 
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An alienation with the consent of some of the landlords 
does not bind the other landlords whose consent has not 
been obtained and they are entitled to contest such 
alienation as being invalid. It is to be remembered that 
section 60 of the Tenancy Act is for the protection of the 
interests of the landlords. It does not affect the validity 
of the contract ns between the tenant and his alienee if 
the landlord does not choose to attack it but if the land¬ 
lord wants to exercise this option and attacks the sale he 
is entitled to do so. If the sale which is made with 
the consent of some of the landlords were to remain in 
tact then the remaining landlords would have to accept 
the new occupancy tenants although it may be against 
their wishes. The object of this section in the Tenancy 
Act would be frustrated if it is held that one of the land¬ 
lords who has not consented to the sale, cannot attack the 
sale of the occupancy rights because some of the land¬ 
lords have given their consent to the sale of those occu¬ 
pancy rights to a third party. The object of the section 
appears to be that so long as the landlords are 
prepared to purchase the occupancv rights from 
their occupancy tenants no third party should he 
allowed to purchase those rights from the occupancy 
tenants. In other words, the land-lords have preferential 
rights to purchase the occupancv rights from 
their occupancy tenants and so long as there 
is any of the land-lords who is prepared to pur- 
chase those occupancy rights the stranger cannot pur¬ 
chase those rights from the occupancy tenants. In the 
present case Mst. Slahri was never informed in regard 
to the sale of the occupancy rights and she was fullv en- 
titled to attack the sale made in favour of Ramchand and 
other defendants without her consent. Moreover there 
are two minors who are also the land-lords and thev have 
not consented to the sale of the occupancy rights. 


93 

•2 ,' 

i!5 

i i a 



ri„uu The 9uit . l ? as been rightly decreed and the sale 
SGt j S,de ' finfl no ground f o r interference 

ne order passed by the lower appellate Court and 
dismiss this appeal with costs. 


Appellate Civil. 

Be,ore Chie f l«stice (R. B. Tlwku, Rachhbal Singh) 1998 

a tul 

Mr. Justice Wazir. 
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~~T 7 VR M AN A N D and another —(Plaitiffs) 

~ ‘ * I I Appei.i.akts . J 


\-Jz ~' i T ’Appellants.- 
” 7 bSTC{.£... I: versus 


|MIT RAI —(Defendant) Respondent. 
Civil First Appeal No. io of 1997. 


Civil Procedure Code—Section 152 —order under — 
Whether appealable. 

Held that no appeal lies from an order amending a 
decree under section 152 of the Civil Procedure Code. 

A. I. R. 1927 Lahore 68, A. I. R. 1919 Allah- 
■ibad 30, A. I. R. 1928 Lahore 352 relied upon. A 
different view taken by the Madras High Court not 
followed. 


Application for amendment of a decree whether 
maintainable under section 152 when what is prayed for 
is not rectification of a mere omission. 

Under section 152 of the Code of Civil Procedure 
only a clerical or arithmetical mistake in judgments, de¬ 
crees or orders or errors arising therein from any acci¬ 
dental slip or omission may at any time be corrected by 
L.ourt; but a mistake which was due to a deliberate order 
of the Cou rt cannot be rectified. A party aggrieved by 
such a mistake should file an appeal against the decree 
and not resort to an application under section 152. The 
law docs not permit that where an appeal can be pre¬ 
ferred a party may not appeal but take the advantage of 
section 152. 


Appeal from the decision of the Senior Sur- 
Iudgf, Jammu (Th. Shiv Ram Saraf) dated 4TH 
Bhadon 1997. 


Mr. LADHA SINGH— for the Appellants. 

Mr. RUP CHANP NANDA— for the Respondent. 


Per C. J.—The plaintiff has instituted this 
appeal in this Court. It appears that a suit in¬ 
stituted by the plaintiff for the recovery of possession of 
land was decreed. The value of the suit was about 
Rs. 8.000. One of the defendants in the case was 
concerned only with two kanals and he was a respon- 
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dent in the present case. The court decreed the suit. 
After that this respondent Jamit Rai made an appli¬ 
cation under section 152 Civil Procedure Code praying 
for the amendment of the decree. That prayer was 
granted. Now the opposite party has preferred an appeal. 


The first question for consideration in this case is 
whether an appeal lies when an amendment has been 
made under the provisions of section 152. We are 
clearly of opinion that no appeal lies. We may 
refer to Buta Ram versus Sunder Das and others re¬ 
ported in A. I. R. 1927 Lahore 68. It was held in 
that case that no appeal lies from an order amending a 
decree. Another case on the point to which a reference 
may be made is> reported in Mahesh Prasad Singh versus 
Mst. Budhwanti, A. I. R. 1919 Allahabad 30. In this 
case it was held that no appeal lies against an order grant¬ 
ing- amendment. Another case on the point is 
Rah Nawaz and another versus Zaman and others re¬ 
ported in A. I. R. 1928 Lahore 352. It is true that the 
Madras High Court has taken a different view but we 
find that so far as courts in this part of the country are 
concerned it has been held that no appeal lies. We 
think that the appeal filed by the appellants cannot be 
entertained. When learned counsel for the appellants 
was faced with the difficulty of meeting with the rulings 
of the various High Courts on the point he confessed 
that no appeal lay and he asked that his appeal 
should be treated as an application for revision. We 
nave agreed to this course and we will hear his appeal 
,ls an application t for revision. 


I he facts are very, simple.. A suit was instituted 
against a large number of defendants for the possession 
° a *l c ' respondent in the present case was subse¬ 

quently added as a defendant and eventually the suit was 
ecreed. It appears that the present defendant made 
o attempt to challenge the order of the Court by filing 
th . a PP ea £ Winst its decision. The proper course was 
f a , e should have come immediately against the order 
• • 6 ^ ourt - He allowed the time to pass and then 
■ e an a PP>ication for amendment of the decree under 
l0a h appears to us that to such a case sec- 

. 52 °* Procedure Code is not applicable. 

‘ thuik that in the application which the res- 

P ent made in the Court below he was asking that a 
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mere omission may he rectified. It was not that the 
Court had left inadvertantly any words. It was a deli¬ 
berate order under which the plaintiff was allowed costs 
for the whole suit. That was certainly a mistake but 
the proper remedy for the respondent was that he should 
have applied to the Court inviting attention to the fact 
that as he was in possession of onlv two katials costs 

ft 0 

should he proportionate. Under section 152 only a 
clerical or arithmatical mistake in judgments, decrees or 
orders or errors arising therein from any accidental slip 
or omission may at anv time he corrected bv the Court. 

• * e 

The law does not permit that u-here an appeal can be 
preferred a partv may not appeal but take the advantage 
of section 152 Civil Procedure Code. A decree passed 
by the High Court can be amended under section 152 
of the Civil Procedure Code because that is a case where 
the decree is prepared by the office and the Court can 
correct the mistake of the office at any time but the 
Court is reluctant to allow a party who can appeal but 
has not appealed to come forward in the garb of appli¬ 
cation under section 152 of the Civil Procedure Code. 
The application, therefore, made bv the defendant should 
not have been allowed. He could have easily appealed 
and there was no justification for him to sleep over his 
right. We think that we should allow the prayer of 
Mr. Ladha Singh. 

For the reasons given above we allow- the appeal 
which wo treat as revision and set aside the order 
passed bv the Court below- under section 152 of the 
Civil Procedure Code. The applicant will get his costs 
of the application before us from Jamit Rai. 

Appillati Criminal. 

1998 Before Chief Justice (R. B. Thakur Rachhpal Singh) 

- and 

Mngh 7 Mr. Justice Wazir. 

MOHAMMAD— (Accused) Appellant. 

versus 

STATE. 


Criminal Appeal No. i of iqq8 . 

1 

Confession—Court whether bound in loir to accept 
•] confession ns a whole. 
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The entire confession of an accused need not be 
rejected merely because some part of it has been found 
to be false, and if sufficient grounds exist the portion of 
the confession that charges the prisoner with guilt may 
be believed* while that which is in his favour may be re¬ 
jected if the evidence on record justifies the Court in doing 
so. If the Court is satisfied that part of a confession is 
true and part is false, it can accept such portion a.* it 
finds to be true and reject the false portion. 

A. I. R. 1934 Oudh 222 and A. I. R. 1940 
Patna 541 followed. 

Appeal against the order ok Sessions Judge, 
Mirpur (Ch. Bhagat Ram) dated 2Sth Assuj 1998. 

Mr. R. L.Anand Advocate (Amicus Curiae). 

Advocate General —For the State. 


Per C. J.—Mohammad was tried in the 
Court of learned Sessions Judge of Mirpur for an 
oifence under section 302 of the Ranhir Penal Code, 
jhe prosecution story was that Mohammad had mur¬ 
dered his wife Mst. Zarda Begum on the night interven- 
mg, 24th and 25th of Sawan 1998 by cutting her throat 
with a razor in the house of her father Badar Din situate 
in. village Bersali. The accused pleaded not guilty. 

e learned Sessions Judge after considering all the evi- 
dence produced in the case held that the accused was 
guilty of. murder and sentenced him to death. The ac¬ 
cused, has come up in appeal before this court. 


^ii le slory for prosecution was that Mohammad 

ar «, SC 1 WaS , a I f hana Damad of one Badar Din. The 
accrned used to live in-the house of Badar Din after the 

hoiis* 86 ? accused - About a year ago he left that 
is Sd "L em his own vi »age Rajpur Kamela. It 
came 1 ^out * month before the murder, the accused 

On: 2*ith C Q t0 k° use °f Badar Din his father-in-law. 

Zarda 4 Bp £ n aWan n I " S the HCCUSed saw his wife Mst - 
gave her f^ m ta,kin gT° one Misri Mochi. Misri Mochi 

Misri and-J Uf>8e u- Wh en the accused saw this he caught 
by^tSerS Ve a™ a fe? tin S' Pe °P le w ho were nelr- 
a nd.wentawaiT^ Ft ^ rel ^ s&d Misri apologised 
asked. Zarda R ^ ^ ew h° urs after, at night the accused 

she refused . tP 1 ™ t0 accom P an y' him to his house but 
* j.Jhe accused,, according to the: prtisecution 
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case, killed his wife Mst. Zarda Begum by cutting her 
throat with a razor and then decamped. A report was 
made to the police post. Chingas, on the 25th Sawan 
at 6 P. M. 

From the medical evidence produced in the case 
there is not the least doubt that Mst. Zarda Begum 
died as a result of the injuries inflicted on her neck by 
a razor. I he doctor was further of opinion that the 
injuries could not be self-inflicted. There were two 
eye witnesses. 'They are Mst. Sardar Begum and one 
Mohammad Hussain. Sardar Begum is a young girl 
about 7 or 8 years’ old. The learned Sessions Judge 
has considered the evidence of these two witnesses in 
his elaborate and well written judgment and has come to 
the conclusion that these two witnesses are not reliable. 
As this is the opinion of the learned Sessions Judge we 
think that the safest course for us too is not to rely on 
the evidence of these two witnesses. It appears that 
the accused was married to the deceased Zarda Begum 
and he executed a deed under which he agreed to pay 
Rs. 200 to Badar Din if he did not live in the house of 
Badar Din. The deed is admitted by the accused. 
The learned Sessions Judge has found that after the 
marriage the accused lived in the house of Badar Din for 
about three or four years. T hen he left and went 
to his own house in his own village. He lived there for 
several months and then again returned to the house of 
Badar Din. These facts are admitted by the accused. 
It appears that the accused was anxious to take his wife 
Mst. Zarda Begum to his own house but Zarda Begum 
did not agree. The accused in his statement before the 
Sessions Judge admits that he did not want to live in 
the house of Badar Din and that he wanted to take 
Mst. Zarda Begum with him to his own house but that 
the father-in-law demanded Rs. 200. It appears that 
the cause of the murder was this desire of the accused 
to take his unwilling wife to his own house because he 
suspected that she was carrying on with Misri. This 
much is clear that on the night of the murder 
Mst. Sardar Begum the little girl who is the sister of 
the deceased was in the house. On that night in 
addition to the sister of the deceased there were three 
little children of Mst. Zarda Begum. Badar Din and 
his wife had gone to Bhimber Tehsil for some days. 

Mst. Zarda Begum was murdered on the night between 
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the 24th and 25th Sawan. There was no body else in 
the house who could have committed the murder. One 
would have expected, as has been held by the learned 
Sessions judge, that the accused’s proper place would 
be the house at the time when the wife was murdered 
but we find that immediately after the murder the accus¬ 
ed left his house and decamped. The fact that the 
accused ran away from the house was a strong piece of 
evidence which goes to show that the accused is guilty. 
Then we find that when the accused was arrested some 
clothes belonging to the deceased and one ear-ring were 
found with the accused. This is also another piece of 
rvidence against him. Then we have the statement 
which the accused made before the Committing Magis¬ 
trate. In that statement he admitted that he had killed 
his wife but added that he had done so because the wife 
was found sleeping with Misri at night. This i9 an im¬ 
probable story which we are not prepared to believe. It 
has been argued by the learned counsel for the accused 
that if the court is relying on the confession of the man 
then the whole confession should be accepted. Their 
Lordships of the Oudh Chief Court in case—Emperor 
versus Shankar, reported as A. I. R. 1934 Oudh 
page 222—held that “The entire confession of an ac¬ 
cused need, not be rejected merely because part of it 
has been found to be false, and if sufficient grounds 
exist the portion of the confession that charges the 
prisoner with guilt may be believed while that which is 
in his favour may be rejected if the evidence on the 
record justifies the Court in doing so”. Their Lord- 
ships of the Patna High Court in—Emperor versus 
Jate.Uraon, reported as 1940 Patna page 541—have 
held that “The Court is not bound in law to accept a 
confession as a whole. If the Court is satisfied that part 
of a confession is true and part is false, it can accept 
such portion as it finds to be true and reject the false 
portion \ The view expressed by the Oudh Chief 
ourt and Patna High Court, if we may say so with 
great respects, is correct. In the present case it 
was for the accused to show that his wife was 
seeping with Misri. In other words it was for 
“n to prove the grave and sudden provocation. 

• oardar Begum the little girl was sleeping in the 
° U ff an ° was produced as a witness. The accused 
M; * uj 6 “^ed her whether on the night of murder 
Sri ac * c Qtne to the house of Badar Din and was 
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sleeping there with the deceased. No foundation was 
laid for such a case. In other words we find that- the 
story that the deceased was sleeping with Misri at the 
time of the murder—which gave the accused a sudden 
and grave provocation is not at all proved. We think 
that having regard to the facts of the case the accused 
has been rightly convicted of murder. 

1 he learned counsel for the accused had argued 
that this is a case in which a sentence of life imprison¬ 
ment would adequately meet the ends of justice. We 
are not prepared to accept this argument. It appears 
to us that on the facts found in the case the accused is 
clearly guilty of murder. Probably what happened was 
that the accused was anxious that his wife should go 
with him. As the wife would not go and the father 
of- the wife would not agree to such a course, the ac¬ 
cused murdered his wife. T here was hardly any justi¬ 
fication for committing this terrible crime simply because 
one’s wife would insist on living in her own house. In 
any case there is no judicial reason for reducing the 
sentence passed against the accused. 

We, therefore, dismiss this appeal and submit the . 
record of the case to His Highness the Maharaja 
Bahadur with our humble recommendation that the 
sentence of death passed against the accused be confirm¬ 
ed. 

Full Bunch. 

1998 Before Chief Justice ( R. B. Thakur Rachhpal Singh), 

- Mr. justice Wazir and Mr. Justice Masud Hasan. 

Kaltkl ‘2 _ 

RASUL MAKRU and others (Dependents) Appli- 

• CANTS. 

versus 

DES RAJ— (Plaintiff) Non-applicant. 

Civil Revision No. 98 of 1997. 

Civil Procedure Code (Act X of 1977)— Seer 
tion 115— Revision—Whether or not a revision agoxnst ? 
an interlocutory order is competent — Whether a revision 
lie$ from an interlocutory order deciding the issue of 
limitation. 


Law Reports. 


27 


Vol. I.] 


■Held by Full Bench that revision 'does not lie from 
an interlocutory order deciding the issue of limitation. 


Per Masud Hasan J. —The High Court will inter¬ 
fere in revision from such interlocutory orders by which 
there has been gross mis-carriage of justice entailing 
itreparable hardship. 

Per VVazir J. —Ordinarily an interlocutory order 
is not capable of revision particularly when there is an¬ 
other remedy available to the injured party. The Court 
ivill interfere only when it is satisfied that the order will 
lead to failure of justice or cause irreparable injury. 


The High Court will entertain a revision applica¬ 
tion against an interlocutory order in a suit under the 
Agriculturists Relief Act by which a defendant is held 
to be agriculturist or non -agriculturist. 


Civil revision from an interlocutory order 

PASSED BY Pt. BtSHAMBAR NaTH, SUBORDINATE fUDGE, 

Baramulla. 


Mr. A. N. Kak Advocate. —For the applicants. 

Mr. Sarvanand Kaui. Vakii. —For the non-applicant. 


Masud Hasan J. —The point referred to the 
Fulf Bench is : Whether are not a revision against 
an interlocutory order is competent. The question 
arises in the following wav :— 


The plaintiff sued for the recovery of a certain sum 

( ° n k a91S a bond. One of the grounds 

of defence was that the suit was barred bv time. There¬ 
upon a preliminary issue on the plea of limitation was 
framed. This issue was found in favour of the plaintiff. 
Against this finding the defendants preferred an appli- 
ration for revision in this Court. The plaintiff-res- 
\ ndent raised a preliminary objection that the revision 

Rrin^T ^i ° f the conflict of authority in 

H,gh ( / ourK on thf - whether a 

been reflSd ? m u ° order the matter has 

been referred to the Full Bench. 

Penera?°nrnn f* . from . t,1e \* r ** r Point of view and as a 
general proposition there is no doubt that there is con¬ 
flict of authority on the question whether 7 revision 
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would lie from an interlocutory order. Interlocutory 
orders can conceivably range upon .such a larger variety 
of matters that there can be no uniformity in the very 
nature of things, even in the same Court. To mv mind 
it is not necessary to revert to this broad question. For 
the purpose of the case before us it will be sufficient if 
attention is riveted to the point : whether a revision 
lies from an interlocutory order deciding the issue of 
limitation. 

Before J proceed to examine this aspect of the case 
I might mention that there is a ruling of the Lahore 
High Court contained in A. I. R. 1924 Lahore 425 
in which a Full Bench of that Court purported to decide 
the question in general and came to the conclusion that 
"The High Court has no jurisdiction to entertain an 
application for the revision of an interlocutory order”. 
The main judgment in that case is delivered by 
Sir Shadi Lai, C. J., who proceeded to consider the 
scope of the word "case” as used in section 115 of the 
Civil Procedure Code. He formulated the question 
‘‘can a branch of a suit be regarded as a case within the 
meaning of the section?” and answered it in the negative. 
The reason given for this somewhat sweeping generalisa¬ 
tion may" be stated in his own words “The scheme of 
the Code shows that while certain orders to which im¬ 
portance was attached by the Legislature are made ap¬ 
pealable (these orders are enumerated in S. 104 and 
Order 43 Rule t of the Code) other orders not included 
in that list can be interfered with by a superior Court 
only on an appeal from a decree provided that they 
affect the decision of the case, vide S. 105. Civil Pro¬ 
cedure Code”. The learned Judge has not taken into 
consideration the very large range of eases which is not 
contained in section 104 or Order 43 futile j. He con¬ 
ceded "It is not difficult to cite instances in which grave 
injustice might result from an incorrect decision of a 
subordinate Court unless the mistake is rectified at once 
by a superior Court ; and no such rectification is possi¬ 
ble if the order in question does not belong to the cate¬ 
gory of appealable orders and is also excluded from the 
cognisance of the High Court in the exercise of its 
revisional jurisdiction”. His only answer to this, how¬ 
ever, is ‘‘But hardship, however, grave should not in¬ 
fluence our interpretation of the Statute, and we must 
leave it to the Legislature to amend the section or to the 
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High Court to add to the list of the orders enumerated 
in Order 43 Rule 1, such other orders as may be con¬ 
sidered to be sufficiently important to form the subject of 
an appeal before the final judgment”. With great res¬ 
pect I find myself wholly unable to agree with this treat¬ 
ment of the subject. The confusion in this line of 
reasoning is almost palpable. Whereas the learned 
Judge proceeded to examine the question whether a 
revision from an interlocutory order did or did not 
lie the material which he employed appertained to ap¬ 
peals. If the Legislature meant that only such orders 
as were mentioned in section 104 could be brought be¬ 
fore the High Court where was the point in enacting 
section 115 of the Civil Procedure Code. That section 
specifically excludes rases from which appeal lies to the 
High Court and yet contemplates cases which have 
been "decided” by any Court for revision by the High 
Court. It would be pointless to enumerate here the 
vast number of cases in which a revision lies and has 
been entertained by the High Courts. 

■ 7 question whether a revision lies from an order 
deciding the issue of limitation would entail the examina¬ 
tion of the word "rase” as used in section n,, Civil 
Procedure Code. That section reads as under:— 


The High Court may call for the record of anv 
case which has been decided bv anv Court 
subordinate to such High Court and in 
which no appeal lies thereto, and if such 
.subordinate Court appears— 

fa) to have exercised a jurisdiction not vested 
in it by law, or 


(b) to have failed to exercise a jurisdiction so 
vested, or 

M to have acted in the exercise of its juris- 
Jariw" * CRa y ° r w,th material irregu- 

% 

.' f -t fit”. SUCh ^ in the 

To this is added a fiirther clause in the State Art 
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to have caused failure of justice”. The word “case” 
is not defined anywhere in the Code. Nor is it possi¬ 
ble to lay down any complete and exhaustive definition 
of that word. Sulaiman. C. J.. would have it that the 
word "case” is not an exact equivalent of 
the word “suit”. Obviously it is something wider. 
At the same time, it may not be so wide as to include 
every order that is passed by a Court during the trial 
of a .suit or proceeding pending before it. It cannot in 
my opinion be a case unless it is a proceeding which can 
be regarded as something separate and in a sense in¬ 
dependent from the suit under hearing, and the termi¬ 
nation of that proceeding should he somewhat different 
from mere orders passed in the ordinary trial of the suit 

itself”. .‘‘But where 

the case is a proceeding which can be considered sepa¬ 
rate and distinct and is finally disposed of by an order 

which terminates it, it mav well be considered to be a 

* 

case decided although the suit has not in one sense been 
completely disposed of”. So also Mukerji, J ‘‘The 
word "case” indicates that what is meant need not be 
the suit or any other proceeding before the Court be¬ 
low in its entirety. It is possible, therefore, that a 
“case” may arisie during the pendency of a suit. But 
the word also indicates, to my mind, that what has 
been decided must be something complete in itself so 
that .it may be separated and looked upon as a matter 
independent of the suit”. (Messrs. Gupta & Co versus 
Messrs Kirpa Ram Brothers, A. I. R. 1934 Allahabad. 
620). This is a fairlv workable conception of the word 
“case” and viewed from this point of view only such 
proceedings as are complete and independent in them¬ 
selves, although they may be a part of a suit, would 
fall within the term “case”, as used in section 115 of 
the Code of Civil Procedure. Strictly speaking such a 
proceeding may be a branch of a suit. But merely be¬ 
cause it is so it would not cease to be a ‘‘case” as con¬ 
templated under section 115, Civil Procedure Code. 

Now the decision of an issue involving the ques¬ 
tion of limitation is not a proceeding independent ^and 
complete in itself even if it is decided in a preliminary 
issue. Tt is not independent as it will always depend 
upon the nature of the suit and the evidence connected 
with the matter of the suit as to what is the starting 
point of time and whether the circumstances are such as 
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would hold the time in abeyance or entitle the parties 
to count out time to bring the suit within limitation. 
i\'or is the proceeding complete in itself for it is con¬ 
ceivable that a finding upon another issue may react 
upon the question of limitation. For instance in the 
matter of a registered document the finding on die 
issue whether registration is or is not valid will react 
upon the question of limitation ; in the matter of a suit 
open to one on attaining majority the question of age 
will react on that of limitation etc. etc. It is not diffi¬ 
cult to multiply these instances in suits almost of every 
kind in which the point of limitation arises. These 
matters are inseparably intrimingled with the whole 
economy of the suit and may be agitated in appeal or 
revision from the wholesuit and with them the ques¬ 
tion of limitation. It is clear, therefore, that the decision 
on the issue of limitation is not a “case decided" in 
terms of section 115, Civil Procedure Code, and as such 
would not be revisable. 


In the rulings cited at the Bar the conflict that has 
ranged on the question whether an interlocutory order 
is or is not reusable by the High Court has mosdy 
ranged round the matter of court-fees decided by the 
trfal Court. I he Allahabad and the Lahore High 
Courts have held that no revision lies from such a de¬ 
cision. I he Patna and Bombay High Courts have held 
the contrary view. As stated above it is not strictly 
gern)aqe to the purpose of this case to examine the 

>vhethe |' an interlocutory order deciding the 
sufficiency or . otherwise of the court fees by the trial 

f r ,S " ot rev,sa ble. But I have reverted to this 
~ A* < he reason tha t the raison d’etre of some, 
demons, may conceivably be employed in the 

C^rT (° M g VaSaM ff The Patna H ‘S'> 

the Com-? i kLc a a a' c B ) ' n effect "gues that if 
he blahtiff J ke quesuon o£ court-fees against 
fit? decided it wrongly it would amount to 

view would C,Se J unsc hction. The more acceptable 

must not be S confu? d ' !?' u He questi - on of jurisdiction 
To a!., 'a confused with the manner of its exercise 

exercise* of ^*5- P ?^ nt ft may be no^d that the 
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diction to decide a case but has decided it wrongly, it 
cannot be said that it has acted without jurisdiction, 
ll, on the contrary, because either of the nature ot the 
suit, or ot the place of suing etc., the Court not having 
jurisdiction, usurps the same that will be an instance of 
assuming jurisdiction not vested in it. I he proposi¬ 
tion may be stated in the words of their Lordships of the 
Privy Council. Dealing with section 115 Civil Pro¬ 
cedure Code, their Lordships point out "it will be ob¬ 
served that the section applies to jurisdiction alone the 
irregular exercise, or non-exercise of it, or the illegal 
assumption of it. The question is not directed against 
conclusions of law or fact in which the question of 
jurisdiction is not involved”. ( 1 . L. R. 40 Madras, 793 at 
P 799 )- 

In the matter of the point of limitation also it may 
be stated, on the analog)’ of the rationale underlying the 
Patna Ruling, that if the question of limitation is wrong¬ 
ly decided it may tantamount to the exercise of juris¬ 
diction not vested or refusal to exercise jurisdiction 
vested in the Court. To my mind this view appears to 
be based upon a confusing of the exercise of jurisdic¬ 
tion with the conclusion arrived at in the exercise of 
such jurisdiction. 

The Calcutta and the Madras High Courts would 
have the matter on its merits and appear to hold that 
there can be no hard and fast rule with regard to the 
question whether a revision lies from an interlocutory 
order. Their view seems to be that in cases where there 
has been gross miscarriage of justice entailing irre¬ 
parable hardship or other such circumstance the High 
Court must interfere under section 115, Civil Procedure 
Code. These circumstances are detailed in Chitaley’s 
Civil Procedure Code under section 115 after a com¬ 
parative study of the decisions of the various High Courts 
in which they have intefered in revision from inter¬ 
locutory orders. These are as follows :— 

(1) Where the effect of the order was to cause 

a multiplicity of litigation or to prolong the 
trial. 

(2) Where there is a patent irregularity in pro¬ 

cedure. 
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(3) Where the effect of the order is to cause un¬ 
necessary delay or expense. 


(4) Where the order passed is preverse or such 
that unless set aside irreparable harm is 
likely to be caused to one of the litigants. 


(5) Where the effect of the order is to make 
the trial take an illegal course. 


(6) Where the order works manifest injustice. 

This enumeration would automatically include the 
purpose of clause ( d) added to section 115 in the State 
Civil Procedure Code. The safe view, therefore, would 
seem to me to hold that the High Court will interfere 
in revision from such interlocutory orders as would 
answer to the requirements detailed above and that the 
decision of the issue on the plea of limitation is not 
such as would answer these requirements. I would, 
therefore, dismiss this application in revision. 


Wazir J. —The plaintiff filed a suit for the 
recovery of Rs. 657/12/9 on the basis of a bond 
against the defendants. The defendants resisted the 
suit on various grounds and one of the grounds was 
that the suit was barred by limitation. The trial Court 
of the Subordinate Judge Muzaffarabad struck a pre¬ 
liminary issue as to whether the suit was within time. 
He came to the conclusion that the suit was not barred 
by limitation and proceeded with the trial of the suit. 
Against the order of the Subordinate Judge holding 
that the suit was within time the defendants came up 
in revision to this Court and a oreliminarv objection was 
raised on behalf of the plaintiff-respondent that no re¬ 
vision application lies under section 115 of the Civil 
^Procedure Code. Reliance was placed on certain rul¬ 
ings of the British Indian High Courts. As there were 
some conflicting views on this point a reference to the 
Full Bench was made by the Hon’ble Chief Justice. 

The reference raises the question of revisional 
powers of this Court under section 115 of the Civil Pro¬ 
cedure Code. One of the pleas taken bv the defendants 
was that the suit was barred by limitation and the trial 
Judge instead of trying all the issues together decided 
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the issue in regard to limitation and held that the suit 
was within time. He disposed of the issue of limitation 
by his order, dated 13th Har 1997, against the de¬ 
fendants. No doubt there is conflicting opinion among 
the different High Courts on this point viz., Lahore and 
Allahabad High Courts in 1924 Lahore 425 and 1921 
Allahabad 1 respectively, have held that inter-locutory 
orders are not cases decided within the meaning of sec¬ 
tion 1 15 of the Civil Procedure Code and are not, there¬ 
fore, revisable ; while Calcutta, Bombay and Patna 
High Courts have taken a different view. Section 115 
of the Civil Procedure Code is in the following terms :— 


“The High Court may call for the record of any 
case which has been decided by any Court 
subordinate to such High Court and in 
which no appeal lies thereto, and if such 
subordinate Court appears— 



(a) to have exercised a jurisdiction not vested 

in it by law, or 

f • * • 

(b) to have failed to exercise a jurisdiction so 

vested, or 


(c) to have acted in the exercise of jurisdiction 
illegally or with material irregularity. 

the High Court may make such order in the 
case as it thinks fit”. 

According to this section the revisional jurisdiction of 
the High Court cannot be invoked unless a case has 
been decided bv a subordinate Court and it is to be de¬ 
termined whether an interlocutory order can be con¬ 
sidered to amount to “decision” of a case. The word 
“rase” is not synonymous with the word “suit”. No 
definition is given in the Code of Civil Procedure of the 
word “case”. Certain proceedings such as proceed¬ 
ings under Guardians and Wards Act or Insolvency 
Act. m^v he included in a “case”. In my opinion if 
an inte r, orufo»-v order finallv deterrmnes a proceeding 
distinct from the suit a revision against that interlocutory 
ordor lies under section in; of the Civil Procedure 
Code. For instance an objection in regard to iurisdic- 
tion is raised by the defendant and the Court decides that 
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point as to whether or not it has jurisdiction then the 
order deciding the point of jurisdiction would certain’y 
be a case decided and revision would lie against such 
an order. Generally speaking, High Court should be 
very reluctant to interfere with interlocutory orders es¬ 
pecially when the party against whom the interlocuto y 
order is made has other remedy open to him by way of 
appeal. But there are circumstances which the Court 
has to bear in mind in entertaining an application against 
interlocutory orders. These circumstances are :— 

(i) Where the effect of the order was to cause a 
multiplicity of litigation or to prolong the 
trial. 


(2) Where there is a patent irregularity in pro¬ 
cedure. 


(3) Where the effect of the order is to cause un¬ 

necessary delay or expense. 

(4) Where the order passed is perverse or unless 

set aside irreparable harm is likely to be 
caused to one of the litigants. 

(5) Where the effect of the order is to make the 

trial take an illegal course. 


(6) Where the order works manifest injustice. 

These circumstances have to be borne in mind by the 

V° Ur .t bpfore it decides whether or not to interfere with 
he interlocutory order. The Civil Procedure Cod e cf 

Tndlo ur' S , somewhat different from that of British 
W f J*ve an additional clause (d) added to <~c- 

Which 'Ll S e u S : J PrOCedUre Code ° f the 


"(<*) to have caused failure of justice”, 
which ^ rC ^ er C on *t in regard to ce-tmn matter 

* # 
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In the State certain suits have to be tried under 
Agriculturists Reliet Act in which the parties are agri¬ 
culturists or one of the party is an agriculturist. If the 
suit is brought under the ordinary law and the defendant 
pleads that he is an agriculturist the Court trying the suit 
has first of all to determine whether the defendant is or 
is not an agriculturist ; and if the Court comes to the 
conclusion that the defendant is not an agriculturist the 
suit has to proceed in an ordinary Court of law. The 
defendant if not satisfied with the finding of the Court 
may file a revision application against the interlocutory 
order by which his status was determined. The High 
Court ought to entertain a revision application against 
such an order and if the application is not entertained 
the obvious result will be that the suit will be tried and 
decreed ; but on appeal if it is found that the defendant 
was an agriculturist the decree will have to be set aside 
and de novo trial ordered in a different Court which tries 
suits under the Agriculturist Relief Act. This will cer¬ 
tainly give rise to protracted litigation and the parties 
will be put to unnecessary expense. 


There are some decisions of this Court in which it 
has been definitely held that revision may lie from an 
interlocutory order passed in a suit —vide 41 Jammu and 
Kashmir Rulings page 20 in which it has been held that 
“Ordinarily an interlocutory order is not capable of re¬ 
vision particularly when there is another remedy avail¬ 
able to the injured party. The Court will interfere only 
when it is satisfied that the order will lead to failure of 
justice or cause irreparable injury”. I am in full agree- 
men with the view taken in this ruling. 

In the present case the revision application is filed 
against an order disposing of a point of limitation and I 
do not think that any irreparable injury is likely to be 
suffered by the defendant if there is non-interferance 
with the interlocutory order of the trial Court. The 
defendant will have certainly a remedy to go up in 
appeal after the case is finally decided against him and 
he can challenge the finding of the trial Court on the 
point of limitation before the appellate Court. The 
counsel has argued before us that the litigation will be 
prolonged and the parties will have to suffer unneces¬ 
sary expense in producing evidence if the revision ap¬ 
plication against the interlocutory order is not entertained. 
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I clo not see anv force in this contention. It is not 

* 

every interlocutory order against which a revision ap¬ 
plication should be entertained. 

As pointed out above the High Court would be 
very reluctant to interfere unless it is thoroughly satis¬ 
fied that an irreparable injury is likely to be suffered by 
an aggrieved party or that the case satisfied the condi¬ 
tions laid down above for entertaining revision applica¬ 
tions against interlocutory orders. In my opinion the 
interlocutory order against which the present applica¬ 
tion has been filed is not such which calls for interference 
by this Court. This application is accordingly dismissed. 

C. J. —I agree and have nothing to add. 

Order of the Court. 

The revision application is dismissed. In the cir¬ 
cumstances of the case we leave the parties to bear their 
own costs. 


Appellate Criminal 

Before Chief Justice ( R. B. Thakur Rachhpal Singh), 
Mr. Justice Wazir and Mr. Justice 
Masud Hasan. 


JASWANT SINGH. BALDEV SINGH 
and MST. LAJWANTI. 

versus 

STATE 

Appeal No. 79 of 1998. 

Revision No. 187 of 1998. 

(a) Criminal Trial—Recovery of bloodstains — evi¬ 
dentiary value if the articles having them are not sealed 
in the presence of witnesses as soon as they are taken 
possesion of by the police. 

In a case where the prosecution relies upon re¬ 
covery of bloodstains from the house of the accused as 
a piece■ of circumstantial evidence, it 7vas very necessary 
for the police to take possesion of the articles having 
such stains in the presence of witnesses and atonee seal 
them so that the possibility of their being placed on those 
•Articles later on by the police or somebody connected 
with the prosecution may be excluded. 
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(6) Criminal Procedure Code—Section 162 — State¬ 
ment by accused to a police officer that sword was used 
in commission of the crime whether admissible. 

The statement by an accused person to a police 
officer to the effect that the sword, which had been 
pointed out by him and recovered at his instance, was 
used in the commission of the crime is wholly inadmissible, 
vide section 162 of the Code of Criminal Procedure. 
A. I. R. 1940 Allahabad 263 F. B. relied upon. It is 
open to the legislature to amend the law on the subject 
as has been done in the Punjab b\ the amending Act 
No. XI of 1940. 

The evidence produced by the prosecution as re¬ 
gards the recovery of the sword is certainly admissible, 
but the recovery of the sword from a spot outside the 
house of an accused which is open to the public is not 
good evidence. 

(c) Criminal trial — witness—concealing evidence — 
duty of prosecution. 

It was wrong on the part of the police to examine 
as a witness a person who on his own admission was 
guilty of concealing evidence under section 201 R. P. C. 
without making him an approver in the case. If prose¬ 
cution wanted to rely on his evidence, the proper course 
was to make him an approver and then examine him as 
a witness. 

(d) Confession — Retracted—evidentiary value. 

It is true that the Court has every power to act on 
confessions which are mot corroborated, but a rule of 
caution has been laid down by High Courts in British 
India, that confessions which are retracted will not be 
considered as good evidence against the accused. 

( e) Confessions by accused while in police custody — 
value. 

Confessions made by the accused while in police 
custody are evidence of the weakest character and very 
little reliance will be placed on such confessions. What 
the Magistrates should do in such cases is to remove the 
accused person from the police custody by sending him 
to the judicial lock up or jail, or if that is not possible 
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to let him remain in a room in the custody of the Court 
for a few hours so that he may have time to think over 
the matter. 

(/) Confession — Corroboration—what it does not 
constitute. 

Where a confession is made after the discovery of 
the dead bodies and what is said therein is already known 
to the police, the fact, that any details given by a wit¬ 
ness tallly with the confession does not amount to a 
corroboration of the same. 

Appeal from the order of L. Haveli Ram, 
Sessions Judge, Jammu. 


Mr. Harbans Bhagat —For the Appellants. 
Advocate General —For the State. 


Per C. J .—Jaswantsingh, his wife Mst. Lajwanti 
and her brother Baldevsingh were committed 
to take their trial in the court of Session for the 
murder of Sewasingh and Buti Singh on the 18th of 
Baisakh 1998. One Baisakhisingh is also said to have 
taken part in this murder but he was absconding and 
has not yet been arrested. The learned Sessions Judge 
has held that the case against Jaswantsingh, his wife 
Mst. Lajwanti and Baldev Singh was proved and they 
have been sentenced to imprisonment for life. These 
accused have preferred appeals against their convictions 
•and sentences. On behalf of the prosecution the com¬ 
plainant has made an application for the enhancement 
-of the sentence passed on the three accused. 

The prosecution case may be stated as follows :— 


It is alleged that on the 18th of Baisakh Sewasingh 
and Buti Singh returned from the canal, left their pitchers 
at home and went out again at about 9 a. m. They 
never returned home and no trace could be found out as 
to what had happened to them inspite of search. It is 
said that on the morning of 19th Baisakh Baj Singh in¬ 
formed Col. Sarup Singh at Jammu about the disappear¬ 
ance of the two boys. Col. Sarup Singh went to village 
*op where he lives and made a search without anv good 
result and then he reported the matter to the Saddar 
Irolice Station at Jammu at 5 p. m. The police sent 
oead constable Nazir Hussain to the village the same 
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evening. As Jaswant Singh had been suspected in the 
hrst information report the head constable went to his 
house on the same evening and it is said that he found 
blood marks in a room there. Unfortunately no steps 
were taken by the head constable to bring the matter 
to the notice of the higher authorities or to take steps 
himself about the blood stains. It is very strange that 
a police head constable seeing blood stains did 

not enter this fact in his diary nor did he tell 
any higher police officer. On the 21st of Bai¬ 
sakh sub-inspector Iqbal Din arrived at the 

house of Jaswant Singh. He questioned Mst. Lajwanti. 
As a result of enquiries from her the 

sub-inspector says that a sword was recovered which 
was hidden outside the house of Jaswant Singh and that 
on that sword there was a stain of blood. Enquiries 
followed but for several days no trace could be found 
out. It is said that on the 25th of Baisakh the police 

was taken to the canal near village Top and there in 

the canal two dead bodies were recovered concealed in 
gunny bags. 1 he prosecution alleges that one 
Hazara Singh took the police to the canal and pointed 
out the place where the dead bodies were and the dead 
bodies were recovered. In another bag some clothes 
were recovered which are said to be the property of the 
accused and the deceased. On 27 th Baisakh the 
three accused were placed before a Magistrate at Jammu 
but only the statement of Mst. Lajwanti was recorded on 
that date. The confession of Jaswant Singh was re¬ 
corded on the 30th and that of Baldev Singh on the 
31st of Baisakh. The case has proved a very lengthy 
one. It was argued before us by counsel for both sides 
with ability for eight days. The question for considera¬ 
tion is whether the evidence produced in the case proves 
the case against the accused persons. 

There are no eye witnesses of the murder. The case 
depended for its decision on the confessions of the accused 
and circums«tantial evidence which is produced in the case. 
We are informed by the learned Advocate-General that 
when the case was taken up before the learned Sessions 
Judge the Public Prosecutor was not present owing to 
illness or for some other reason and so the trial was con¬ 
ducted by the prosecuting inspector. In our opinion 
this was undesirable. The sessions trials should be con¬ 
ducted by the Public Prosecutor and if the Public Prose- 
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cutor was not present for some reason the Court should 
have adjourned the case to give the Public Prosecutor an 
opportunity to deal with important points in the case. 
It has been brought to our notice on behalf of the prose¬ 
cution that the daughter of Hazara Singh gave some 
clue to the police but it is most unfortunate that that girl 
was not examined ns a witness. It appears to us that 

the whole difficulty is due to the fact that the Public 

* 

Prosecutor was not used to conduct important cases like 
the one before us and. therefore, the trial in the Court 
below was unsatisfactory and on several points on which 
evidence could have been led before the Court we find 
that no attempt was made to do so. 

The evidence which has been produced in the cn c e 
to prove that blood stains were noticed in the house of 
faswant Singh is unsatisfactory and unreliable. In the 
first place we have already mentioned that the head 
constable who went to the spot immediately never made 
any report to his higher officers that he had noticed 
blood stains in any room of the house. Then it is re¬ 
markable that there i c > no evidence to show that the 
room was locked. The head constable never took 
that step and it is not the prosecution case that any 
steps were taken by the head constable or th rt police 
subsequently to have the room in which blood stains 
were found locked up and that nobody could come and 
put blood stains in the room. It is open to the defence 
to argue before us that no reliance should be placed on 
the evidence that blood stains were found in the room 
in which Sewa Singh and Buti Singh were murdered. 
The learned Sessions Judge has assumed that blood 
stains were inside the room. Certain scrapings of the 
blood were sent to the Chemical Examiner and subse¬ 
quently to the Imperial Serologist and they reported 
h 1 ^ ese sta ' ns are °f human blood but unfortunately 
that does not help the prosecution because no attempt 
was made to see that no blood stains were placed on 
t e door leaves or on the floor after the recovery of 
tie articles. It is said that two door leaves were sent 
° *4 Chemical Examiner. Now we would have ex¬ 
pected the police to take immediate steps to see that the 
spots on these door leaves were covered bv cloth or any 
sea was put on them before they were taken in custody 
.iX * e Police. Absolutely no attempt was made to do 
1S * defence can reasonably argue in the present 
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case that minute blood stains found on the door leaves 
are absolutely no evidence so far as the case against the 
accused is concerned. The possibility of some one 
else sprinkling minute blood stains on the door leaves has 
not been excluded. If the prosecution wanted to use 
the recovery of blood stains on door leaves as evidence 
against the accused then it was absolutely necessary that 
steps should have been taken to exclude the possibility 
of these .stains being placed on the door leaves later on 
by the police or by somebody who is connected with 
the prosecution. In a case like this what happens 
generally is that the police immediately in the presence 
of witnesses takes possession of the article containing 
blood stains and at once seals them so that it is not open 
to the accused to come out with the defence that these 
blood stains might have been placed there by the police. 
In the present case the door leaves were for several 
days in the custody of the police and it is possible that 
somebody connected with the prosecution might have 
placed these stains on them. We are definitely of 
opinion that the stains on the door leaves cannot be any 
evidence against the accused for the simple reason that 
the police did not take any precaution to put the door 
leaves under sealed covers. In a case like this where 
great deal depended on the recovery of blood stains it 
was very necessary* for the police to see that the door 
leaves were sealed in the presence of witnesses as soon 
as they were taken possession of. 

The prosecution alleges that Jaswant Singh accused 
found Sewa Singh with Mst. Lajwanti in a compromis¬ 
ing position a month before the occurrence and he con¬ 
spired with Baisakhi Singh and Baldev Singh to murder 
Sewa Singh. After the death of his mother 
Jaswant Singh gave out that he was going to Hard war 
with her ashes. On 18th Baisakh all the three accused 
concealed themselves in a room along with Baisakhi Singh 
and it is said that on the morning of the r .8th of Raioakh 
at about .8 a. m. Sewa Singh came to the house with 
Lajwanti. She led him into the room where he was 
murdered by Baisakhi Singh with a sword with the help 
of other two accused Jaswant Singh and Baldev Singh. 
After that Mst. Lajwanti was requested to bring 
Buti Singh the cousin of deceased Sewa Singh who was 
standing outside the house and he was also brought in 
and when he came he was also murdered. Then the 
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two bodies were placed in gunny bag and in another 
bundle clothes were kept. They were taken to the 
canal with the help of Hazara Singh P. W. 13 at night. 
As 1 have already stated there is no evidence of the 
commission of the crime except the confessions. Let us 
consider the whole evidence in the case step by step. 


The first point for consideration is the evidence 
produced in the case to show that Mst. Lajwanti pointed 
out a sword which was recovered lying buried outside 
the house of Jaswant Singh. The statement which 
Mst. Lajwanti might have made to the police is no evi¬ 
dence in the case. The statement made by her is not 
admissible. In this connection we may cite the ruling 
of the Full Bench of the Allahabad High Court report¬ 
ed in A. I. R. 1940 All. 263. It was laid down bv the 
Full Bench that a statement of this kind made before a 
police officer was inadmissible. It was laid down that 
a statement by the accused to police officer that knife 
with which he and other co-accused murdered deceased 


was at his house is inadmissible. We are in entire agree¬ 
ment with this view and we hold that the statement by 
Mst. Lajwanti in the present case to the police that this 
sword was used in the commision of the crime is wholly 
inadmissible. It is open to the legislature in this State 
to amend the law on the subject as has been done in 
the Punjab by amending Act No. XI of 1940. But so 
ong as section 162 of Criminal Procedure Code is not 
amended the statement made by Mst. Lajwanti before 
the police is wholly inadmissible in evidence. The evi¬ 
dence which the prosecution has produced as regards the 
recovery of the sword is certainly admissible hut that 
does not help the prosecution. Mere recovery of the 
sword from outside the house of Jaswant Singh means 
absolutely nothing It is an open place. Jaswant Singh 
might have placed the sword there or Baisakhi Singh 
might have placed it there or some outsider mi<xht have 
done so. As regards the ownership of the sword there 
is practically no evidence that it. belongs'to any of the 

Per .l° nS ' u We haVe not the “M*®* hesitation 
£ he f re , cover y °f the sword from a spot 

the m.KI OUSe of L > sw ? nt Si "Eh Which is. open to' 

Kv”? AS a ' ready Stated !t !s possible 

cnat any one might have put the sword there. 
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Next we come to the evidence of Hazara Singh 
P. W. 13 who is a very important witness in the case. 
PI is story is that on the iSth of Baisakh in the evening 
the wife of Jaswant Singh went to his house and told 
him that Jaswant Singh wanted to see him. On enquiry 
he learnt that Jaswant Singh had not gone to Hardwar 
as given out by him and was still in the village. After 
taking his meals, the witness says, that he went to the 
house of Jaswant Singh. He was sitting in his dewan 
kliana. Then Jaswant Singh asked him to do one ser¬ 
vice to him and he agreed to do it if the service was a 
reasonable one. Then he was told that Jaswant Singh, 
Raisakhi Singh and Raldev Singh had murdered 
Sewa Singh and Buti Singh and their dead bodies had 
been kept inside the house of Jaswant Singh. The wit¬ 
ness says that he was told that Raisakhi Singh, 
Raldev Singh and he himself (Jaswant Singh) had mur¬ 
dered Buti .Singh and Sewa Singh. The witness was 
asked to help in removing the dead bodies. The wit¬ 
ness says that he became frightened and refused to do 
so. Then he was threatened that if he refused to help 
he would be killed and out of fear he promised to help. 
Then the witness says that one Jito brother-in-law of 
Jasnvant Singh accused showed him two gunny bags. 
One was removed by the witness and the other by Jito. 
In the way they saw Raisakhi Singh lying concealed. 
Then they went to the canal where the witness remain¬ 
ed standing at a distance of one chain from the canal in 
which the.dead bodies and the gunny bag containing 
clothes were thrown. Later on at the instance of the 
witness these dead bodies were recovered from the canal 
after the water level in it had been lowered. Tf the 
evidence given by this witness is true then it makes a 
very clear and damaging case against the accused per¬ 
sons. We have given our anxious consideration to the 
evidence of this witness and we refuse to place any reliance 
on it. It is to be remembered that Jaswant Singh’s 
great-grandfather and his own grandfather were 
brothers. Possibly the story of the witness as stated 
by him in the Court is not a true one. It is to be re¬ 
membered that on his own admission he was guilty of 
the crime of concealing evidence under section 201 of 
the Ranbir Penal Code. It would have been much 
better if the police, if they wanted to rely on his state¬ 
ment, have made him an approver and then examined 
him as a witness. It is altogether wrong on the part of 
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the police to examine this man as a witness without 
making him an approver. The witness now in his 
statement before the Sessions Court has stated that he 
was threatened by the police that he will be prosecuted 
under section 201 Ranbir Penal Code if he did not give 
evidence in the case. This statement helps the accused 
persons and not the prosecution. In any case this much 
is clear that the witness on whose evidence the prose¬ 
cution is relying himself admits that he gave evidence 
under a threat. We must remember that the witness 
according to his own statement had committed a crime. 
The proper method which the police should have adopt¬ 
ed would have been to make him approver and then 
examine him as a witness. It is quite possible that the 
witness is speaking the truth when he says that he has 
been induced by the police to give evidence. Probably 
it appears that the police induced him to come out with 
the story which he has told in the Court of Session. The 
story of the prosecution that the murder took place in 
the manner indicated by Jaswant Singh and other per¬ 
sons in the morning of 18th Baisakh at about 8 a. m. is 
improbable and cannot be believed for a moment. Nor 
do we find anything to believe the statement of 
Hazara Singh as a witness. It is not explained by the 
prosecution as to why Jaswant Singh needed his help. 
There was Jaswant Singh, Baldev Singh, Jito and 
Baisakhi Singh, who, according to the prosecution knew 
about the crime. There was also Mst. Lajwanti, wife 
of Jaswant Singh, there. When so many persons were 
present it becomes difficult to understand why they 
should have asked the services of Hazara Singh. 
No explanation has been offered by the prosecution as 
regards this matter. Hazara Singh, in his statement 
in the Court of Session admitted that he was not on good 
terms with Jaswant Singh. What he stated was this. 

. Jaswant Singh and some of his companions gave beat- 
rng to me on that occasion and Jaswant Singh applied 
to the local Rajput Sabha in writing complaining against 
the witness. The Sabha boycotted me until I paid 
penalties imposed. I had to apologise to Jaswant Singh 
m the presence of the baradri. After this happening I 
ceased to be on visiting terms with Jaswant Singh and 
we did not even talk. I did not go to Jasrwant Singh’s 
house on the occassion of his mother’s death”. 

}f this statement is true then it is impossible to be- 
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lieve this witness that he was approached by 
Jaswant Singh to help him. If there was enmity bet¬ 
ween the two it is hardly likely that Jaswant Singh would 
take this man into confidence. After a consideration of 
the evidence of Hazara Singh we are of opinion that his 
statement is wholly unworthy of credit and cannot be 
believed. 

After this we come to the confessions of Mst. 
La j want i. Jaswant Singh and Baldev Singh. These con¬ 
fessions were recorded while the appellants were in 
police custody. Section 164 of the Criminal Procedure 
Code lays down the provisions for recording such con¬ 
fessions. Clause 3 of section 164 lays down :— 

"A Magistrate shall before recording any such 
confession explain to the person making it 
that he is not bound to make a confession 
and that if he does so it may be used as 
evidence against him and no Magistrate 
shall record any such confession unless, upon 
questioning the person making it, he has 
reason to believe that it was made volun¬ 
tarily ; and, when he records any confession, 
he shall make a memorandum at the foot of 
such record to the following effect :— 

' ‘ I have explained to (name) that he is not 
bound to make a confession and that if he 
does so, any confession he may make may be 
used as evidence against him and I be¬ 
lieve that this confession was voluntarily 
made. It was taken in my presence and 
hearing, and was read over to the person 
making it and admitted by him to be correct, 
and it contains a full and true account of the 
statement made by him.” 

The important point to be remembered is that under 
these provisions it is enjoined on the Magistrates that 
they should be satisfied that the confession was voluntary. 
In British India the practice is that before the confes¬ 
sion is recorded the Magistrate satisfies himself that the 
man is removed from the police custody. Generally 
Magistrates do not record confessions which are made by 
accused persons who are in police custody. What the 
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clever and competent Magistrates do in such cases is 
to remove the accused persons from the police custody 
‘by sending him to the judicial lock up or jail or if that 
is not possible let him remain in a room in the custody 
of the Court for a few hours so that he may have time to 
think over the matter. The value of such confessions 
is considerably decreased where the accused persons are 
not separated from the police custody where dav after 
day they live in the custody of the police, and are evi¬ 
dently placed before a xMagistrate for making confes¬ 
sion. It would have been very desirable if the 
Magistrate before whom the accused persons were pre¬ 
sented for the recording of the confession had taken 
action by sending them to jail for a dav or two. The 
accused would have been in jail custodv and then the 
value or their confessions would have been greater than 
it is at present. It .is the prosecution case that the ac¬ 
cused were ready to confess the commission of the 
cnm e on the H>h o Baisakh ,998. If that is the case 
t is not explained by the prosecution as to whv thev 

inTconf P ' Ced bef 7 e l Wa * istrate immediately fo'r mak^ 
ng confess'fts. and why they tvere allowed to remain 

cHme e The r y T'T were L read y to confess the 
" T', ,be Court should remember that confessions 

made by the accused persons while in police custodv are 

h«ie en reha *'■„'T^f' P ossible chapter and 'very 
httle reliance will be placed on such confessions It k 

which "S'con/ POS5ible tbat there S «,is in 

may tdee into c 30 ‘ me that a Court of law 
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provided it is convincing TW?( - u c consideratl °n 

f 

the confessions are corroborated hv A ° P ‘ n '?? that 

That is where we disagree with h^ f V,denCe ' 

ready to say that there is no evidence ihi/h V 

called to corroborate th P mnfo • Can he 

The confessions were ™de after^he" PreSent case ' 
dead bodies. The drover/ of the ^ 

known to the whole village and if anv^«,T^'“ 7 

any witness tally with the confessions ^ 7™ V 
mean that they corroborate riJ r . that does not 

were known to the police before 0 the 8810 "?’ - The faCtS 
ponded .and the counsel for the ac^T 
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arg-ue that in these circumstances it cannot be said that 
subsequently evidence given by the witnesses in any way 
corroborate the story related by the accused in their con¬ 
fessions. It is true that the Court has every power to 
act on the confessions which are not corroborated. But 
it must be remembered that a rule of caution has been 
laid down by all the High Courts in British India that 
confessions which are retracted will not be considered as 
good evidence against the accused. That is a rule of 
caution which has been accepted by all the High Courts 
and we think very rightly. In the present case it ap¬ 
pears that after the confessions of the accused no evi¬ 
dence has come out about which it can be said that it in 
any way corroborates the confessions. The witnesses 
have only stated details as given in the confession and 
also about the manner which led to the discovery of the 
dead bodies but it has nowhere been found that any 
details giverf by a witness in any manner corroborate the 
confessions made by the accused. On both these points 
full information was in the hands of the police and, if the 
accused stated anything in the confessions, that cannot be 
said to be the corroboration of the statements of the wit¬ 
nesses. We have no doubt in our mind that there is no 
evidence as regards corroboration of the confessions and 
we are convinced in our minds that the confessions are 
unreliable. It appears that the accused were induced by 
someone to make these confessions. It looks that some 
hint was given to the accused persons that some of them 
might be made approvers and on that ground they have 
made confessions which really throw the whole guilt 
on the principal accused, Baisakhi Singh, and ascribe 
minor parts to the accused before us in this case. We 
think that these confessions of the accused are un¬ 
reliable and cannot form basis of conviction of any of the 
accused for murder. 

We have given our anxious consideration to the 
question as to whether or not the accused or any one of 
them can be convicted under section 201 of the Ranbir 
Penal Code. After thinking over the matter carefully, 
we have arrived at the conclusion that none of the ac¬ 
cused is guilty of the offence under section 201 R. P. C. 
In our opinion, no offence under section 201 can be 
said to be proved against the accused persons unless we 
accept the evidence of Hazara Singh. We find our¬ 
selves unable to accept the statement of Hazara Sin^h 
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as being worthy of credit. The point for consideration 
is whether we are prepared to believe a portion of the 
statement of Hazara Singh and we are «leci. edly cf 
opinion that we cannot do so. I the statement that he 
was called for the disposal of the dead bodies be taken as 
correct and that dead bodies were removed from the house 
of Jaswant Singh to the canal, then unhesitatingly we 
will be of opinion that the accused persons are guilty ot 
murder because, if the statement of Hazarasingh is true 
we find that lie says that two dead bodies were delivered 
to him for disposal and that they were in the house of 
Jaswant Singh. If that statement is true, then there 
is a clear charge of murder proved against the accused. 
We are, however, of opinion that the statement of 
Hazara Singh is not true. It appears that somebody 
has been guilty of tutoring Hazara Singh because he 
states that when the dead bodies were being removed 
to the canal, he and others saw Baisakhi Singh conceding 
himself. We think that the only object of bringing in 
evidence of this kind io to show that Baisakhi Singh was 
somehow connected with this murder. It is not at all 
necessary for us to discuss the case of Baisakhi Singh. 
But, if we assume that he was hiding himself some¬ 
where, there was no need for him to show his face to 
Hazara Singh and others while they were going to the 
canal. We think that the idea in the. mind of the per¬ 
son manufacturing the evidence arose for this evidence 
as he wished to connect Baisakhi Singh along with the 
other accused. 


For the reasons given above, we cannot believe the 
evidene of Hazara Singh and if that evidence falls 
through, then the charge of murder cannot he proved. 
Nor is there any satisfactory evidence as regards the dis¬ 
posal of the dead bodies to make an offence under sec¬ 
tion 201 of the Ranbir Penal Code applicable. 

In thinking over the entire evidence produced in the 
case, we have not lost sight of the fact that a smalt in¬ 
jury was found on the hand of Jaswant Singh and some 
slight injuries were found on the persons of Baldev Singh. 
We have also taken into consideration the fact that cer¬ 
tain clothes which are the property of Baldev Singh, 
were also produced in the case. But the evidence on 

i- E,° int recover y shirt of Jaswant Singh is« un¬ 
reliable. There were three witnesses examined in this 
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connection and about the shirt said to be of 
Jaswant Singh, there is difference of opinion so far as 
two of the witnesses are concerned. One says that 
Ex. P. C. belonged to Jaswant Singh while the other 
says that the fix. P. B. belonged to him. 'I hen we 
cannot lose sight of the evidence of Mr. Amarnath sub¬ 
inspector who deposed that when the police went to the 
Police Lines, the clothes which were recovered were 
shown to a larger number of persons and none was able 
to recognise them. 1 he learned Sessions Judge has 
ignored this evidence on the ground that the evidence is 
not satisfactory. In view of the unsatisfactory nature of 
the prosecution case itself, we find it very difficult to 
ignore the defence evidence altogether. it is said that 
Jaswant Singh was in Jammu on the day of the murder 
though the accused himself gave out that he was in 
Amritsar. ll is not necessary for us to take this ques¬ 
tion into consideration. The murder took place when he 
was in Jammu. The question for consideration is 
whether there is any judicial evidence to show that he 
committed the murder. Nor is there any reliable evi¬ 
dence that Bakiev Singh committed the murder. As re¬ 
gards Mst. Lajwanti, we are definitely of opinion that she 
did not commit any murder and the confessions of all 
these persons are unworthy of credit. The most im¬ 
portant point for consideration is whether the confessions 
made by these persons can be said to be corroborated by 
any other evidence. We are emphatically of opinion 
that there is no corroborative evidence ; what the accused 
said in their confessions was already known to the 
po’ire and by repeating these things which were stated 
in their confessions later on, it cannot be said that the 
witnesses are corroborating these confessions. The dead 
bodies had been recovered before the confessions were 
made and any details given by the accused persons sub¬ 
sequently in their confessions do not give us any help. 


After carefully considering the whole aspect of 
the case, we find that none of the three accused are 
guilty of an offence of murder under section 302. The 
result is that the appeals are allowed and Jaswant Singh, 
Baldev Singh and Mst. Lajwanti are acquitted of the 
charge of murder and they shall be released forthwith. 
Nor are they guilty of an offence under section 201. 
In view of this opinion, the prosecution complaint for 
enhancement of sentence must fail. 
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Prakash Bayoo had four sons and two daughters. 
His sons died one after the other and Sahaj Bayoo died 
last of all. After Sahaj Bayoo, Mst. Tejmali got into 
possession of the property left by her brother Sahaj Bayoo. 
The definite date when Harimali died is not known. 
Harimali’s son, Sona Bayoo it is alleged had adopted 
Vishnath as his son who has brought the present suit 
against Mst. Tejmali claiming one-half share of the 
property. The plaintiff is the son of one Anand Bayoo 
and he himself being a minor filed the suit for possession 
through his next friend Anand Bayoo. Mst. Tejmali 
died during the pendancy of the suit and her sons 
Nath Bayoo and Prasad Bayoo resisted the suit on the 
ground that Vishnath is not the adopted son of 
Sona Bayoo and that he had no locus standi to file the 
present suit. It was further pleaded that their mother 
Mst. Tejmali and Harimali w'ere the only surviving 
daughters of Prakash Bayoo, and they inherited 
the whole property of their father Parkash Bayoo and 
that after the death of Mst. Harimali her share also 
devolved on Mst. Tejmali and thus they were entitled to 
the whole property in dispute. The trial Court of City 
Judge, Srinagar, Pandit Bishamber Nath, passed a de¬ 
cree in favour of the plaintiff for possession of i/^rd 
share of the property. The defendants appealed and 
the plaintiff filed cross-objections. The District Judge 
after hearing the arguments of the counsel struck a 
further issue and remanded the case to the trial Court 
for fresh decision of the whole case. Pt. Bhim Sen the 
then City Judge, Srinagar, tried this case afresh and 
came to the conclusion that Vishnath plaintiff was not 
the adopted son of Sona Bayoo and that Sona Bayoo 
was not entitled to succeed to the property 
of Parkash Bayoo. The plaintiff’s suit was dismissed. 
The plaintiff appealed and the learned District Judge 
again remanded the case with two fresh issues to the 
City Judge for recording further evidence on those 
issues. After recording the evidence the City Judge 
returned record to the District Judge who later on found 
the two issues to be unnecessary and was of opinion that 
these issues ought not to have been remitted to the 
trial Court. The learned District Judge came to the 
conclusion that Vishnath plaintiff was the adopted son 
of Sona Bavoo and Sona Bayoo being entitled to T/.trd 
Share of the property the plaintiff was entitled to a de- 
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■as being worthy of credit. The point for consideration 
is whether we are prepared to believe a portion of the 
statement of Hazara Singh and we are decidedly of 
opinion that we cannot do so. If the statement that he 
was called for the disposal of the dead bodies be taken as 
correct and that dead bodies were removed from the house 
of Jaswant Singh to the canal, then unhesitatingly we 
will be of opinion that the accused persons are guilty of 
murder because, if the statement of Hazarasingh is true 
we find that he says that two dead bodies were delivered 
to him for disposal and that they were in the house of 
Jaswant Singh. If that statement is true, then there 
is a clear charge of murder proved against the accused. 
We are, however, of opinion that the statement of 
Hazara Singh is not true. It appears that somebody 
has been guilty of tutoring Hazara Singh because he 
states that when the dead bodies' were being removed 
to the canal, he and others saw Baisakhi Singh conceding 
himself. We think that the only object of brincrincr in 
evidence of this kind is to show that Baisakhi Singh Vas 
somehow connected with this murder. It is not at all 
necessary for us to discuss the case of Baisakhi Singh. 
tSut, if we assume that he was hiding himself some¬ 
where, there was no need for him to show his face to 
Hazara Singh and others while they were going to the 
canal. W e think that the idea in the mind of the per¬ 
son manufacturing the evidence arose for this evidence 

other'accused.' 0 Bai$aklli Sin * h al °"S with the 

evident th e reasons ppven above, we cannot believe the 
Aronnh 1 H M ara ?’ n ^ h t and if evidence f ,Ps 

Nor i? h rh* he C H rge ° f nu,rc,er “ nnot be proved. 
i\or is there any satisfactory evidence as regards the di*- 

don 1 ° f th r e u ea o b ? d,e<? to make an offence under see- 
t.on 2oi of the Ranbir Penal Code applicable. 

In thJ nking over the entire evidence produced in the 
case, we have not lost sight of the fact that a small in! 

llShi"^ f<?Und ° n r the hand of J asw ant Singh and some 

W^have al!oT r k f ° Und ° n th ?,P ersons of Baldev Singh. 

tain cbthes wMch Cn consideratioa the fact that cor- 

were also nrn4 - C h i? P ro P ert y of Baldev Singh, 

the Pott o P f r d m tbe J ase - But the evidence o, 

reliable Th^T 7 °l sh,rt . of Jaswant Singh is. un- 
. There were three witnesses examined in this 
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connection and about the shirt said to be of 
Jaswant Singh, there is difference of opinion so far as 
two of the witnesses are concerned. One says that 
Ex. P. C. belonged to Jaswant Singh while the other 
says that the Ex. P. li. belonged to him. Then we 
cannot lose sight of the evidence of Mr. Amarnath sub¬ 
inspector who deposed that when the police went to the 
Police Lines, the clothes which were recovered were 
shown to a larger number of persons and none was able 
to recognise them. The learned Sessions Judge has 
ignored this evidence on the ground that the evidence is 
not satisfactory. In view of the unsatisfactory nature of 
the prosecution case itself, we find it very difficult to 
ignore the defence evidence altogether. It is said that 
Jaswant Singh was in Jammu on the day of the murder 
though the accused himself gave out that he was in 
Amritsar. It is not necessary for us to take this ques¬ 
tion into consideration. The murder took place when he 
was in Jammu. The question for consideration is 
whether there is any judicial evidence to show that he 
committed the murder. Nor is there any reliable evi¬ 
dence that Baldev Singh committed the murder. As re¬ 
gards Mst. Lajwanti, we are definitely of opinion that she 
did not commit any murder and the confessions of all 
these person.-, are unworthy of credit. I he most im¬ 
portant point for consideration is whether the confessions 
made by these persons can be said to be corroborated by 
any other evidence. We are emphatically of opinion 
that there is no corroborative evidence ; what the accused 
said in their confessions was already known to the 
police and bv repeating these things which were stated 
in their confessions later on, it cannot be said that the 
witnesses are corroborating these confessions. 'I he dead 
bodies had been recovered before the confessions were 
made'and anv detail?; given by the accused persons sub¬ 
sequently in their confessions do not give us any help. 

After carefully considering the whole aspect of 
the case, we find that none of the three ^ accused are 
gxjilty of an offence of murder under section 302. Tne 
result is that the appeals are allowed and Jaswant Singh, 
Baldev Singh and Mst. Lajwanti are acquitted of the 
charge of murder and they shall he released forthwith. 
Nor are they guilty of an offence under section 20K 
In view of this opinion, the prosecution complaint for 
enhancement of sentence must fail. 
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Before Mr. Justice Wazir {officiating Chief Justice ) 1998 

and 

Mr f Justice Maksud. Hasan. As>uj i± 

PARSHAD BAYOO and Another—(Defendants 
Appellants. 

versus 

VI 5 H IsIATH M,I^OR (Plaintiff)—Respondent. 

Civil Second Appeal No. 90 of 1997. 


!" 1 ■ ‘ — 

Evidence Act {XIII of 1977) —Section 13 —Judgr 
ment not being interparties when relevant. 

In order that a judgment not being interparties 
should be admissible under section 13 0} the Evidence 
Act, it is necessary for the party relyiny upon the judg¬ 
ment to show that the judgment was passed in a case 
which was instituted and decided long before the litiga¬ 
tion arose between the parties. 


Appeal from the order of the District 
Judge Srinagar, (L. Mul Raj Mengi) setting aside 

DECISION OF Pt. BhIM SEN AND RESTORING THAT OF 

Pt. Bishambar Nath, City Judge, Srinagar. 

Mr- A. N. Kak Advocate— For the Appellant. 

Mr Sundar Lal Advocate— For the Respondent. 

Per officiating C. J. —The following pedigree table 
will be heipfull in understanding the facts of this case :— 


Parkash Bayoo 

1 


Mana Bayoo. Sabftj Bayn. Gouri. Sri Bayoo TeJMnli Pari 
' ' • - r Shankar. ! . Daft. | 


Ifaii. 


| •• ■ - f . | | * . _ I 

Hath Bayoo. Prasad Ray00. Sena Bayu. Lal Bayoo. Ms*. Mall. 

' • • ■ •• r > 1 • 

Vi*h\ Nath. Antnd Bayaoo. 

(Pla f ntiff. 
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Prakash Bayoo had four sons and two daughters. 
His sons died one after the other and Sahaj BaycTo died 
last of all. After Sahaj Bayoo, Mst. Tejmali got into 
possession of the property left by her brother Sahaj Bayoo 
I he definite date when Harimali died is not known. 
Harimali’s son, Sona Bayoo it i9 alleged had adopted 
Vishnath as his son who has brought the present suit 
against Mst. Tejmali claiming one-half share of the 
property. The plaintiff is the son of one Anand Bayoo 
and he himself being a minor filed the suit for possession 
through his next friend Anand Bayoo. Mst. Tejmali 
died during the pendancy of the suit and her sons 
Nath Bayoo and Prasad Bayoo resisted the suit on the 
ground that Vishnath is not the adopted son of 
Sona Bayoo and that he had no locus standi to file the 
present suit. It was further pleaded that their mother 
Mst. Tejmali and Harimali were the only surviving 
daughters of Prakash Bayoo, and they inherited 
the whole property of their father Parkash' Bayoo and 
that after the death of Mst. Harimali her share also 
devolved on Mst. Tejmali and thus they were entitled to 
the whole property in dispute. The trial Court of City 
Judge, Srinagar, Pandit Bishamber Nath, passed a de¬ 
cree in favour of the plaintiff for possession of i /3rd 
share of the property. The defendants appealed and 
the plaintiff filed cross-objections. The District Judge 
after hearing the arguments of the counsel struck a 
further issue and remanded the case to the trial Court 
for fresh decision of the whole case. Pt. Bhim Sen the 
then City Judge, Srinagar, tried this case afresh and 
came to the conclusion that Vishnath plaintiff was not 
the adopted son of Sona Bayoo-and that Sona Bayoo 
was not entitled to succeed to the property 
of Parkash Bayoo. The plaintiff’s suit was dismissed. 
The plaintiff appealed and the learned District Judge 
again remanded the case with two fresh issues to the 
City Judge for recording further evidence on those 
issues. After recording the evidence the City Judge 
returned record to the District Judge who later on found 
the two issues to be unnecessary and was of opinion that 
these issues ought not to have been remitted to the 
trial Court. The learned District Judge came to the 
conclusion that Vishnath plaintiff was the adopted son 
of Sona Bayoo and Sona Bayoo being entitled to 1 /3rd 
share of the property the plaintiff was entitled to a de- 
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cree for possession of i /3 f d share of the property. The 
plaintiff’s appeal was accepted .and a decree for posses¬ 
sion of i /3 rd share of the property was passed in his 
favour. The defendants have come up in further ap¬ 
peal to this Court and the plaintiff has filed cross-objec¬ 
tions. This order shall dispose of the appeal and the 
cross-objections. 

The first contention of the learned counsel for the 
appellants has been regarding- a question of fact namely 
that Vishnath was not adopted bv Sona Bavoo and that 
the finding of the lower appellate Court is erroneous on 
this point. It was further strenuously argued that 
Mst. Tejmali the sister of Sahaj Bavoo, the last male 
owner who died intestate, is entitled to rank as an heir 
according to Mitakshara Law which is prevalent in Kash¬ 
mir, that during the life time of Teimali, Sona Bavoo 
being the sister’s son was not entitled to succeed and 
that, therefore, Vishnath plaintiff had no right to the 
property in dispute. 


In order to to prove the factum of adoption 
there is a certain amount of oral evidence led 
by the plaintiff, rom that evidence it appears 
that Vishnath plaintiff was given in adoption 
by his grand-mother Mst. Poshi and his father 
Anand Bayoo was present at the time when the 
boy was given in the lap of Sona Bayoo by 
Mst. Poshi. Unfortunately neither the learned 
District Judge nor Pandit Bhim Sen who tried this 
case have discussed the evidence adduced by the 
parties in this case. Soda Bayoo P. W. 2 is the priest 
of the family and from his evidence we have it 
that he was not present at the time when the 
adoption took place but on the following day he 
was told by Sona Bayoo that he had taken Vishnath 
as his adopted son. Govind Bayoo P. W. 6 who 
is a respectable witness and recites mantras at the time 
of some religious ceremonies in the family, says that 
J e . w f present when the adoption took place 
out; that Sona Bayoo told him that he would perform 

Th« iK ad .<: eremon y of the plaintiff himself. 

Wltl ? esse s are the clients (Jajmans) of 
Anarid Bayoo, the plaintiffs’ father and their evidence 
is not completely disinterested. It is alleged that 
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the ceremony took place on a 5 hivratri day and it 
was necessary that the priest of the family would 
be present at the time of the adoption. But 
Soda Bayoo the priest of the family frankly admits 
that lie was not present. Sona Bayoo was an 
employee in the Customs Department and it is in 
evidence that he died at the age of 35. He was 
not suffering from any disease but was drowned in 
the river. No satisfactary reason is forthcoming 
as to why he felt the need of adopting the plaintiff 
as his son. It appears that he was not a married man 
and the learned counsel appearing for the plaintiff 
respondent argued that as it was difficult for him to 
get a giil in marriage, he adopted the plaintiff as his 
son. There is no satisfactory evidence to show that 
Sona Bayoo was unable to find a girl to marry him 
and that there was no hope for him to get married in 
future. There being no good reason for Sona Bayoo 
to adopt \ ishnath as his son, is a circumstance 
which goes to show that in fact Vishnath was never 
adopted. Moreover, P. Shamboo Nath a pleader 
of this Court was produced by the plaintiff to sub¬ 
stantiate his adoption but the witness has frankly 
admitted his complete ignorance about the adoption 
of the plaintiff by Sona Bayoo. There are other 
circumstances which go to show’ that in fact the 
plaintiff was not adopted by Sona Bayoo as his son. 
When Sona bayoo died Anand Bayoo made an appli¬ 
cation to the Court of District Judge on 31st Sawan 
1986 and in para (5) of that application Anand 
Bayoo admitted that Sona Payoo had died issueless. 
The words used were “Mutwafi ka koi alial-o-ayyal 
nahin hai”. Tf the plaintiff had been adopted 
by Sona Bayoo his own father Anand bayoo 
would not have forgotten to mention the plaintiff 
as the adopted son of Sona Bayoo in that appli¬ 
cation. No doubt Anand Bayoo sought to amend 
that application later on and did amend that 
opplication wherein he mentioned the plaintiff to be 
the adop f ed son of Sona Payoo, but this was done 
after a lapse of about two and a half month. No 
documentary evidence has been produced by the 
plaintiff to show that lie was adopted by Sona 
Bayoo. Although it is not necessary that the fact 
of adoption ought to be reduced to writing yet if 
the plaintiff had produced a document showing 
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that he was adopted by Sona Boyoo it would 
have greatly strengthened his case. The learned 
District -fudge has been influenced by a judgment 
which was hied before the trial Court in which the 
question of adoption was in issue and it was held that 
the plaintiff was the adopted son of Sona Bayoo. 
The counsel for the appellants argued before us 
that the judgment neither being inter parties nor 
being prior to the suit out of which this appeal has 
arisen, is inadmissible in evidence. AN e have con¬ 
sidered the arguments in regard to the admissibility 
and the evidenciary value of this judgment on 
which reliance was placed by the District Judge. 
The present suit out of which this appeal has 
arisen, was hied on 7th Poh 1987. The suit, of 
which the judgment has been relied upon, was 
instituted on fcth Baisakh 198S and decided on 30th 
Katik 1989. The judgment not being inter-parties 
could be admissible under S. 13 of the 
Evidence Act to show that the plaintiff was the 
adopted son of Sona Bayoo vile 114 Indian Cases 


page 516. in order that such judgment should be 
admissible it is necessary for the party relying upon 
the judgment to show that the judgment was passed 
in a case which was instituted and decided long 
before the litigation arose between the parties. The 
judgment on which reliance was placed was passed long 
after the present suit was filed and it, is therefore, 
inadmissible in evidence. The defendants have 
produced some neighbours of Sona Bayoo deceased 
and also his colleagues who were working with him in 
the Customs Department and from their evidence 
it js clear that tne plaintiff was not the adopted son 
ol Sona Bayoo and that Sona Bayoo never mentioned 
o them that he had adopted the plaintiff as his son. 
I he deiendants have furl her produced ltishi Bayoo a 
cousin of Sona Bayoo deceased who deposed that he 
had no knowledge about the adoption of the plaintiff 

^ — y °° t0ld him that he had 

adopted the plaintiti as his son. 


rrn W A H S K |,0in !- d x 0ut above the Pontiff has not 
proved by satisfactory evidence that he was adopted 

5 * ayo ° the finding of the learned 

ho d Lf d f cannot therefore, be maintained. We 
hold that the plaintiff has failed to establish 
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June, 13 
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satisfactorily the factum of adoption and he has no 
locus standi to tile the present suit. In view of this 
finding it is not necessary for us to deal with the 
other points involved in this case. 

We allow this appeal, set aside the decree of 
the lower appellate Court and dismiss the plaintiff’s 
suit with costs throughout. The cross-objections 
hied by the plaintiff respondent are a’s > dismissed. 


Board of Judicial Advisers. 

Before Hon'ble S»r LaL Copal Makerjee (President), 

Hon'blc C/i. Niamal UUah and 
Hon’ble Ur. Swendra Nath Sen. 


SAM AD RATHAR -Petitioner. 

Versus 

LALA RATHAR etc.— Ofposite-pauty. 


Reference No. 2 of 1941. 

Appeals to His Highness’ Act (XVI of 1996)— 
Whether appeal under the Act lies against a decree 
which was passed by the High Court after the Act came 
into force, in a suit instituted before it. 

\ 

Act XVI of 1996 provides expressly and at all 
events by necessary implication that an appeal lies to His 
Highness from every decree passed by the High Court 
after the passing of that Act regardless of the question 
whether the suit in which it was passed had been institut¬ 
ed before or after the passing of the Act. There is noth¬ 
ing in the language of the Act to indicate that the Act 
was to remain in abeyance for two or three years, namely, 
till suits instituted after the passing of the Act weni 
through all the stages including an appellate decree or 
final order of the High Court. 

Interpretation of Statutes — 
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The right way of interpretation of any rule of law 
or for the matter of that, any document, is to read it as 
a whole and give the words used their natural meaning 
and if the meaning of the enactment or the document be 
clear to give effect to it. It is not permissible, in the 
absence of any indication to the contrary, to import in¬ 
ferences from external circumstomcs, for example, in the 
case of an Act, considerations derived from the previous 
slate of law should not be allowed to influence the 
interpretation of unambiguous language of the Act. 
Mar-well's Interpretation of Statues quoted; A. I. R. 
v 1928 P. C. 2 and A. I. R. 1928 P. C. 99 referred. 

Petitioner in person. 

Advocate General 

L. Sunder Lal, Advocate. \ For the opposite 
Pt. Shvam Lal Kail, Vakil. J party. 


This is a reference on behalf of Ilis Highness 
the Maharaja Bahadur by which the Board is invited 
to give its opinion as to whether the Full Bench 
decision of the High Court, dated 11th April 1941 was 
rightly recorded. 


The facts involved, briefly, are as follows : — 

One Samad Rathar instituted a suit on 9th 
Sawan 1994 (24th of July 1937) in the Court of the 
^ °? Srinagar for partition of certain proper- 

ties. I he suit was dismissed on 2nd Jeth 1997 (14th 
of May 1940) An appeal to the High Court by the 
plaintiff was dismissed on 20th Sawan 1997 ( 3 rd of 
August 1940). The plaintiff then applied for leave to 
appeal to His Highness the Maharaja Bahadur but 

Act XVl'of !qq'"I aS d ‘, S T Sed °" the S r °und that 
Act AVI of 199o by which appeals to His Highness 

from judgments of the High Court were provided for 

had no retrospective effect and. therefore, the applil 

cant was not entitled to make the application. PP 

On the reference coming up before the Board it 
issued nciUces to the parties to the litigation The 

his cm aP i P ! ed l0r Special leave to appeal, but 
nas no counsel to represent him. The resoondent 

appeared by counsel. The Advocate GenerL who 
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was served with notice of the reference appeared in 
support of the judgment of the High Court. The 
counsel for the respondent followed the r dvocate 
General in support ol the judgment. 

The question which the Board has to answer is 
whether Act XVI of 1996 which was parsed by His 
Highness the Maharaja l aliadur on Hth October 1939 
is applicable to a decree which was passed by the High 
Court after the Act came into force, in a suit institut¬ 
ed before it. it may be mentioned here that the Act 
came into force as soon as it was passed. 

It appears to the Foard that the right way of in¬ 
terpreting any rule of law, or for the matter of that 
any document, is to read it as a whole and give the 
word used their natural meaning and if the meaning 
of the enactment or the document be clear, to give 
effect to it. It is not permissible, in the absence of 
any indication to the contrary, to import inferences 
from external circumstances; for example, in the case 
of an Act, considerations derived from the previous 
state ol law, should not be allowed to influence the 
interpretation of unambiguous language of the Act. 
At page 3 of his book ( 8 th edition) Maxwell says 
‘•when the language is not only plain but admits of 
but one meaning, the task of interpretation could 
hardly be said to arise. It is not allowable, says, 
Mattel, to interpret what has not need of inter¬ 
pretation. A few lines above, on the same page 
Maxwell quotes the following judgment of Jervis Chief 
Justice in MatTson vers ts Hart (1854, 14, C. 13, 385 ) 

‘•We ought to give an Act of Parliament, plain, lair 
and literal meaning of its words where, we do not see 
from its scope that such a meaning could be in¬ 
consistent or could lead to manifold injustice. 

Similarly, their Lordships of the Privy Council, 
in Kamandi Kuer Versus Kalawati Kuer (A. I. R. 
192-*, P. C. page 2) remarked “It has often been 
pointed out bv this Board that where there is a posi¬ 
tive enactment of the Indian Legislature, the proper 
course is to examine the language of that statute and 
ascertain its proper meaning, uninfluenced by any 
consideration derived from the previous state of the 
law - or of the English Law upon which it may be 
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founded”. In another case to be fo ind in the same 
volume of the report at page 9 (Firm Clihunna 
versus Moolchand), Their Lordships of the i rivy 
Council in interpreting section o 5 of the Indian 
Contract Act laid down that it sliO’.ld be interpreted 
as it stood, uninfluenced by any thing outside the 
section 


The learned Judges of the High Court, after an 
elaborate and painstaking consideration of the lules of 
interpretation, as lound in decided cases and else 
where, came to the conclusion that a right of appeal 
existing at the date of the institution of the suit’ 
could not be taken av ay by a subsequent legislation’ 
unless the subsequent law ‘ expressly or by necessary 
intendment” put an <nd to such right. Similarly i~he\ 
came to the conclusion that if a party to the litigation 
had no light of appeal to a particular tribunal, at the 
date of the starting of the ^ litigation, and a subse¬ 
quent enactment passed during the pendency of the 

P? Ve , f Ch a T j S htof a PPeal, that rHht of 
appeal could not be availed of by the unsuccessful 
party m the litigation unless retrospective effect was 
given to the enactment by express words or ne e^sarv 
intendment On the question of construction the 
learned Judges held that Act XVI of 19.6 (Appeals to 
His Highness Act) was not retrospective. 

The Board are relieved of the necessity of ex 
pressing any decisive opinion on the correctness or 

the High 6 Court 6 ^ ^ r0pos , it l ions of law “aid down by 
of tl,e S case that h" '' 011 '' 1 assume for . ‘he purpos'is 
however, of the opinion Hia^Ac^XV’T^of^ 1 ? 1 

vides expressly J d at a.l cfenls by necessa^ C 

eve C ry Tecree at p :i‘sed PP b C v aI tt S %$*<£$*%£ 

before ^ 

shall hL » ** 

Then the preamble runs as follows !_ g mesS . 

"Whereas provision has been made in the 
Jammu and Kashmir Constitution Act 
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of 1996 , for the establishment of a 
Board of Judicial Advisers to advise His 
Highness in such civil and criminal ap¬ 
peals as shall lie to His Highness ; 

“And whereas it is expedient to provide for 
cases in which appeals shall lie henceforth 
to His Highness and for procedure in 
such appeals ; 

“It is hereiy enacted as follows :—” 

In this premble, the word ‘henceforth" appears 
to be very important. The word in connection with 
the context could only mean that appeals were to lie 
in proper cases from the date of the passing of the 
enactment. 

In section 1, clause ( 2 ) of the Act it is said that' 
the Act would come into force at once. This means 
that there would be no delay in the commencement 
and op ration of the Act. The Act could not be opera¬ 
tive • at on'.e” unless there were appeals to be heard. 
In section 2 of the Act, it is laid down, “an appeal 
shall lie to His Highness from any decree or final 

order passed on appeal by the High Court. 

Two expressions in this quoted portion of ciause (a) 
of section 2 are important, namely, “any" and 
“passed on appeal". Now let us consider what is 
expressly laid down in the portions quoted above. 
His Highness is pleased to state that he had created 
a Board of Advisors, that he was going to mention in 
what cases appeals were to lie from the date of the 
enactment, tint the Act was to function without 
delay and that an appeal was to lie from every 
decree or final order passed in appeal by the High 
Court. The word “any" in section 2 is equivalent 
to “every" having regard to the context. 

There is no room in the language used for sup¬ 
posing that the Act allowed appeals to His Highness 
only in suits which were to be filed after the passing 
of the Act and, in which, later on, a decree or a final 
order has to be made by the High Court. There is 
nothing in the language of the Act to indicate that 
the Act was to remain in abeyance for two or three 
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years, namely, till suits instituted after the passing 
of the Act went through all the stages including an 
appellate derree or final order of the High Court. 

The learned Advocate General argued that if it 
was the intention of the Act that it should come in o 
operation even in those cases where the suit had 
been instituted prior to the passing of the Act, one 
would have expected the following or similar words, 
after the word “appeal” and before the word 'by” to 
be found in the first line of clause (a), section 2 of the 
Act, namely, “whether or not the suit out of which 
the appeal has arisen was instituted before the 
passing of the Act”. This is really inverting the 
natural sequence of events. Words used in the Act 
make no d:stinction between the suits instituted 
before or after the passing of the enactment and no 
necessity existed for making the addition as suggested 
by the learned Advocate General. In the opinion of 
the Board, the learned Advocate General would in¬ 
terpret clause (a) of section 2 of the Act by inserting 
certain restricting words which do not find a place 
there, such as, “provided the suit out of which the 
appeal or final order arose, was filed after the passing 
ot the Act”, 


The Board have pointed out that the language 
of the Act, XVI of 19^6 is unrestricted in its 
meaning and was purposely so worded as to apply 
to decrees and final orders passed after the Act came 
into force and arising out of suits of all kinds, irrespec¬ 
tive of whether they were instituted prior to the 
passing of the Act or after its passing. 


. In the arguments at the Bar of the Board and 
in the judgment of the learned Judges of the High 
Lourt, the word “retrospective” has been very often 
used. In the opinion of the Board that considera¬ 
tion hardly arises in construing the Act which ex 
jactp. applied only to such decrees and final orders 
as nave been passed or made, subsequent to the 
passing of the Act and in this sense, it may be said 

to alWW 0 " ret i'° fi Spe , ctive J ” effect - The Act applies 
w au decree, an d final orders, coming into existence. 

Snot 7 Jnf S 1 uii^ nd ’ “ alread y stated, its application 
19 not controlled by any other consideration.^' 
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In the opinion of the Board, therefore, the Act 
applies to all decrees and final orders of the High 
Court fulfilling other conditions as laid down in the 
Act, if such decrees or Imal orders have been made 
on or after 14 th of October 1939 . 

The Board answers the reference in the above 
terms and humbly advises His Highness to grant 
special leave to appeal, prayed for by the plaintiff. 


Board of Judicial Advisers. 


1998 

---- Before Hon'ble Sir Lai Gopal Mukerji ( President) 

Har, 28 Hon'ble Ch. Niamat Ullah and 

Hon'ble Dr. Surendra Nath Sen. 

1941 


July , 11 

FIRM HAKIM SINGH 
BALWANT SINGH 
(Judgment-debtors.)—Appellants. 

versus 

FIRM GOPAL DAS MATHRA DAS 
(Decree-holders)— Respondents. 


Appeal No. 2 of 1941 (Civil). 

Execution of decree — Compromise—Where com¬ 
promise abrogates decree. 

The question whether the compromise expressly or 
by necessary implication abrogates the decree is to be 
determined by a reference to the terms of the compromise 
itself and not by travelling beyond it. 

If it appears to the Court that the true effect of the 
agreement is to discharge the decree forthwith in con¬ 
sideration of certain promise by the debtor, then the 
Court will not have occasion to enforce the agreement in 
execution proceedings but will leave the creditor to 
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bring a separate suit upon the contract. If, on the other 
hand, the agreement is extended to govern the habiity 
of the debtor under the decree and to have the effect 
ubon the term or manner of its enforcement then it js 
a matter to be dealt with under section 47 of the Code 
of Civil Procedure. 


Appeal from the order of High Court, 
dated 23rd Magh 1596/Sth February 1940. 


L. Funder Lal— Advocate for the appellants. 

D. Anant Ram Oswal —Advocate for the respon¬ 
dents. 

This is an appeal by Firm Hakim Singh Balwant 
Singh, judgnr.ent-debtors against Firm Gopal Das 
Mathra Dass, decree-holders and arises out of certain 
execution proceedings. 1 he respondents above-named 
obtained an ex-parte decree for money against the 
appellants from the Court of the Senior subordinate 
Judge of Lyallpur in British India for Rs. 9,259 to¬ 
gether with costs, amounting to Rs. 1,137-8-C. The 
decree was dated the 2nd March 1931. As the Firm 
judgment-debtors owned and held property in 
Jammu, the decree was transferred for execution to 
the Court of the "'enior Subordinate Judge of 
Jammu on 12th of Magh 1988, corresponding to 24th 
January I 932 . 

The decree-holder Firm applied for execution of 
decree and eventually a compromise was arrived at on 
3rd Magh 1993/15th Januaiv 1937 A D . It is neces¬ 
sary to reproduce below the terms of the com¬ 
promise :— 

"Claim for recovery of Rs 10394 

We, Gopal Pass S'o Sawan Shah, caste Khatri 
resident of Gplyana, decree-holder, executant No. 1 
Hakim Singh S/o Mool singh judgunent-debtor, exe¬ 
cutant No. 2 and Gian Singh S/o Gurdit Singh of 
Mtinchi, surety. 



64 


The Jammu a.\d Kashmir 


[Vol. T. 


The parties have entered into a compromise 
among themselves in the case cited above P Exe¬ 
cutant No l holds himself responsible for the decree- 
holders. The executant No. 2 holds himself res¬ 
ponsible for the other judgment-debtors. Thev 
bind themselves by the terms mentioned as under 

_ . t lrst , ly ,’ Sin g h « judgment-debtor, exe¬ 

cutant N o 2 having obtained release from the pav- 

ment of the remaining portion of the decretal amount 
has held himself liable to pay, without any objection 
the sum of Es. 5.C00, in all by the following instal- 


The fir=t instalment of R s . 1.0C0 ;s payable 
to Gopal Dassin Har 1994, through the 
Court at Jam 5 u for which the executant 
No. 3 makes himself liable as a surety, 
i he second, third, fourth and the fifth 
instalments o ( Ks 1,000 each, are payable 
Without any objection in Har 1995, Har 
1996, Har i99 7 and Har 1998 respective¬ 
ly, to the executant No 1. 

Otherwise in case of non-payment of the 
instalments, other than the first instal¬ 
ment, the jndgrrent dtbtor executantNo.2 
would beer me liable for payment of the 
lull decretal amount, noted above in the 
hea ling and the attached property to¬ 
gether with other property belonging to 
the judgement-debtor as well as his per¬ 
son would become liable for this. This 
condition would apply to the 2nd, 3rd, 
4th and 5th instalments ; 

Thirdly, the house attache:!, of which the 
auction closed in favour of Trilok Chand would conti¬ 
nue to remain under attachment and auction proceed¬ 
ings will not be execu'ed. I he auction money would 
be returned to the auction purchaser by the decree 
holder and the attachment of the house will be deem¬ 
ed to cease after payment of the decretal r mount. 
Otherwise the amount of the auction money would be 
set off for the sum of Rs. 5000 agreed upon ; 
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Fourthly, that the other decrees and account 
books will be released from attachment from today ; 

Fifthly, that the judgement-debtor (executant 
No 2) will neither make any excuse or delay in the 
payment nor will he seek to be declared as an in : ol- 
vent and no encumb?rance on the attached pro; erty 
shall be created in collusion with any t anker ; in 
which case he shall be held liable for the payment of 
the full decretal amount ; 


Sixthly, Gian Singh, executant No. 3, stands as 
surety, only for the first instalment ; in default of 
which his person and property would become liable 
for the payment, in case the executant No. 2 fails to 
make the payment within the stipulated period ; 


Seventhly, Copal Dass, who holds himself responsi¬ 
ble for the other decree-holders, has relinquished the 
amount of Rs. 5,39-*, on this condition that the judg¬ 
ment-debtor (executant No. 2) will pay all the instal¬ 
ments ainonting to Ks. 5,000, with in the appointed 
periods, otherwise he (Gopal Dass) will be entitled to 
the whole decretal amount; 


f El ghthiy, other costs etc, have been relinquished. 
In case of any of the members of the firm would claim 

6 ?' 1 wiU be heId sponsible for 

wihS t hl vf t u 1 udgment-debtor (executant No. 2) 

will have to shoulder no liability in this respect ; ' 

item^rf 1 this‘agreement^relating'to'Hthe atoned 

by U th e 4 0 executa„ f t°No h ir CUtant ^ 2 iS admitted 

ahnvl e t n t . thly ’ exceptin s the decretal amount given 
“ ) ° ve . th f e remains no dispute among the oartils in 
respect of any transaction or costs of any Court 

today tteTrd^M^h^r’ drawn “ p 

directed that the gh ‘"b the Subordinate Judge 
to t^/ecobto^TrThr decree^ had" “ t "T ed 

completely executed. had not been 
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The decree-holder Firm on 10th Chet 1994 (22nd 
March 19 3S> applied for recovery of Rs. 10,394/12/0 by 
execution of the decree. 

The judgment-debtor opposed the application on 
the ground that execution was pre-mature as no 
default had been committed with reference to two 
instalments. The judgment-debtor had further con¬ 
tended that the original decree, dated 2nd March 1931 
had been superceded by the compromise, dated I 5th 
January 193/ and therefore, was not executable. The 
execution-Court did not go into the point last men¬ 
tioned but, in effect, dismissed the application for 
execution on the ground that it was pre-mature. He 
accordingly by order, dated 3rd Baisakh 1995 (15th 
April 1938) directed that the file be consigned to the 
record room. 

The decree-holder Firm sought to execute the 
decree, dated 2nd \ arch 193 by an application, dated 
)3tli Sawan 1995 (28th July 1938). 1 he Firm judg¬ 

ment debtor contended that the original decree was 
non-est, that the original decree, dated 2nd March 1931 
had been superceded by the compromise, dated 15th 
January 1937. that the terms of the said compromise 
had been fully carried out by the Firm judgment- 
debtor and that, for these reasons, the application for 
execution was incompetent. 

The Senior Subordinate Judge of Jammu by his 
order, dated 31st liar 1996 (14th July 1939) dismissed 
the application for execution. 1 le concluded his judg¬ 
ment with the following observation : 

“After a carefull consideration of the terms of 
the compromise, I think these amount to a 
novation so as to vary the original decree, which is, 
therefore, not executable. Parties cannot be allowed 
to play fast and loose with the process of the Court". 

The decree-holder appealed to the High Court. 
The result was that the High Court allowed the 
appeal, reversed the order of the primary Court and 
directed that the decree be executed according to law 
(vide judgment, dated 23 rd Magh 1996 15 th February 
1940). 
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The judgment-debtor is represented by counsel 
and it has been argued before the Board that original 
decree, dated 2nd March 1Qil has been abrogated bv the 
compromise referred to above. The attention of the 
board has been pointedly drawn to the preamble of 
the compromise and to paragraphs 3 and 6 . It has 
been argued that the parties to the decree and to the 
compromise are not the same, that third parties have 
l.een introduced to the compromise wl o have indepen¬ 
dent interests, that some of the stipulations in the 
compromise go beyond the scope of the suit and the 
provisions of the decree. 

The Foard have carefully examined the terms of 
the compromise and are of opinion that in view of the 
compromise read as a whole the argument is without 
any substance. 

The appellant ignores the following passage in the 
compromise, which is pregnant with great signi¬ 
ficance :— ® 


' Otherwise in case of non-payment of the 
instalments, other than the first instalment, the 
judgment-debtor executant No. 2 would become 
liable for payment of full decretal amount, noted 
above m the heading, and the attached property 
together with other property belonging to the 

judgment-debtor as well as his person would become 
liable for this . 


y noted that the heading underlined 

records ‘A claim for recovery of Rs. 10 , 394 .” 

Certain rulings were cited before us. It will 
serve no useful purpose to refer to them as the 
terms of the decree or the document brought under 
construction in those cases were toiu-coclo different 

the afdnf erm I?f lbl tK t0 construe one document by 
caf or^vi another, the terms of which are not identi- 
cai or even analogous. 

Thak^n S °K Comra ycial Bank versus 

r^^ am B,nd Basni Kuer and others (AIR 
939 Privy Council, page 80 ) thier Lordships of the 
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Judicial Committee have the following observa¬ 
tions :— 


“If it appears to the Court, acting under section 
47 that the true effect of the agreement was to dis¬ 
charge the decree forthwith in consideration of certain 
promise by the debtor, then no doubt, the Court will 
not have occasion to enforce the agreement in execu¬ 
tion proceedings, but will leave the' creditor to brin<* 
a separate suit upon the contract. If, on the other 
hand, the agreement is extended to govern the 
liability of the debtor under the decree and to have 
the effect upon the time or manner of its enforcement, 
it is a matter to be dealt with under section 47. In 
such a case to say that the creditor may have a 
separate suit is to mis-read the Code etc." 

The question in the present appeal is as to 
whether the compromise, dated 15th January 1937 
expressly or by necessary implication abrogates the 
decree, dated 2nd March 1931. This has to be deter¬ 
mined by a reference to the terms of the compromise 
itself and not by travelling beyond it. The com¬ 
promise does not provide that, as a necessary result, 
the decree is abrogated or is fully satisfied or is 
not capable of execution. Further, there is no 
provision that the decree has been replaced by a 
compromise and the latter should be sued on as 
though it were a bond. In the opinion of the Board 
the transaction amounts to this ; the decree is 
capable of execution subject to the result of the 
compromise. 

It is not necessary for the purpose of this appeal 
to examine in detail the reasoning adopted by the 
High Court in its judgmentit is sufficient to say that 
the Board fully agrees with the conclusion arrived at 
by the High Court. 

The Board humbly advises His Highness to 
dismiss the appeal with costs. 
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Board of Judicial Advisers. 

Before Horible Sir Lai Go pal Mukcrji President) 1998 

lion'hie Ch. Siamat Ullah and - 

Uonble Pr. Sutendera Nath Sen. Jeth, 31 


NARSINGH DASS— Applicant. 

versus 

S TA'iE—O pposite party. 


1941 


June , 13 


Application fok special leave to appeal 

No 8 of 1941. 

Appeals to His Highness Act {XVI of 1996 )—His 
Highness’ Board oj Judicial Advisers—Whether Board 
competent to hear appeal jrom an administrative order 
oj a non-judicial character. 

The legality or propriety oj an order oj a non¬ 
judicial character passed by an ojjicial oj the 
State in the discharge oj his administrative or executive 
junctions cannot be considered by the Board. It was 
not within the policy oj the Constitution Act or oj 
Appeals to His Highness’ Act to invest the Board with 
a jurisdiction to express any opinion as to the jitness or 
otherwise oj such an order. 


Mian Ahmad Yak Vakil—F or the applicant. 


u^ h i s is an a PP lication for special leave to appeal 
to His Highness. Fhe material particulars which have 
given rise to this application cover a narrow orbit. 

If t fe a PP licant - The opposite party 
is the State itself. The application is directed against 

on by u the Hon ’ ble Revenue Minister 

aVeHnift°* Decem ber 1 938 refusing to entertain 
a P cmiln h y £- arslngh Dass that the ground rent of 

house ihn h ? dl H g ux . wh 5 h he has a residential 
louw a should LI be , reduced from R s . 300 to a 
iovter figure. He had -also made an application for 
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review of the said order but his application had 
been turned downed on the 23rd of September 1939. 
The present application has been made on 24th of 
May 1941. 

The application before the Board is clearlv mis¬ 
conceived The legality or propriety of an order of 
a non-judicial character } assed by an official of 
the State in the discharge of his adminis-trative 
or executive functions cannot be considered by this 
board. It was not within the polic}- of the Constitu¬ 
tion Act or of Act X\I of 1996 to invest this Board 
with a jurisdiction to express any opinion as to fitness 
or otherwise of such an order and indeed no 
special appeal to His Highness from such an order 
has been provided for by the existing statute or 
rules. 

In the circumstances, we humbly advice His 
Highness to reject the application. 


Appellate Civil. 

1998 Before Chief Justice ( R . B. Thakur Rachhpal Singh) 

- and 

Magh, 8 Mr. Justice Mas'td Hasan. 

L. SHANKAR DAYAL and Others—(Plaintiffs) 
Appellants 

versus 

CHET RAM —(Defendant)—Respondent. 

Civil First Appeal No. 1 of 1997. 


Practice—Statement of a party in other proceedings 
marked as exhibits in the case without their copies being 
filed—procedure irregular. 

The respondent had made different statements in 
various previous proceedings connected with the property 
in dispute in the case and the trial Court referred to the 
various records and marked the original as exhibits in 
the case without having any copies on the file of the 
case. 'Phis is irregular procedure and entails an exami¬ 
nation of a large number of records to verify and examine 
the exhibits in the case. It would have been more d&- 
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sirable if the trial Court had insisted upon copies of 
these various statements being put on the record of the 
case in the usual way and had them verified by a refer¬ 
ence to the originals in the various records. 


Mortgage deed—Stipulation about compound 
terest—a penal clause. 



The trial Court was right in not allowing compound 
rate of interest which was stipulated in the mortgage 
deeds. This stipulation as to compound interest was in 
the circumstances of the case a penal clause. Further, 
the mortgages were intended to be possessory mortgages 
and it was upto the plaintiffs to take the possession of 
the property forthwith and to retain it. Their failure 
to take the possession of the property forthwith and to 
retain it should not entitle them to demand compound 
rate of interest. 


1ST APPEAL FROM THE DECISION OF THE SENIOR 

Subordinate Judge Jammu (Mr. M. A. Shahmiri), 
dated 24th Chet 1996. 


Mr. Hajbans Bhagat— Advocate for the Appellent. 
Mr. Pindi D.^Sj—A dvocate for the Respondent. 


Per Masud Hasan J.—This civil first appeal arises 
out of a suit in which the Court below has passed a 
preliminary decree for sale of certain property com¬ 
prised in three mortgage deeds executed in favour of 
one Dr. Shiv Dass by the defendant respondent. The 
plaintiffs are the sons of Dr. Shiv Dass and the mort 
gage deeds executed in his favour by Chet K'am are(l) 
for Rs. 6,000 on the 24th of Vaehar 1979 carrying in¬ 
terest at annas ten per cent, per month (Rs -/10/- 
per cent. p. m.). (2 for Rs. 1 OOOon 29th Chet 1979 car¬ 
rying interest at annas fifteen percent, per month 
(Rs. -I\5f- per cent, p.m.) and (3) for Rs. 1,500 on 3rd 
bawan 1980 also carrying interst at fifteen annas per 
cent, per month (Rs. -;15/- per cent, p m ). The mort¬ 
gages related to certain shops belonging to defendant 
and after the first mortgage the defendant mortgagor 
a . ^ ease * n favour of the mortgagee for 
Rs* 37/8/- in respect of these shops and retained 
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possession as a lessee. The third mortgage deed was 
in comprehensive terms and incited that the con¬ 
struction added to the property since the frst 
mortgage would also be deemed to be mortgaged. 
There was a stipulation that il interest was not paid 
duly in accordance to the conditions contained in 
the mortage deeds the defedant would be liable to 
pay compound interest. It will be noticed that the 
entire sum comprised in the-e three mortgage deeds 
came to Rs 8.5CO and the total interest amounted 
to Rs. CO/15/- per month, 'n the plaint it was as¬ 
serted that the m jrtgagee held possession only upto 
2nd Phagan 1981 and had received a sum of 
Rs. 371/3- as rent It was also stated that the 
mortgagee had received a sum of Rs. 8,r,93/l4/- on the 
lfthof Baisakh 1988 as a compensation arising out 
of certain land acquisition proceedings taken with 
regard to a portion of the mortgaged property. A 
further sum of Rs. 139/1/7 was stated to have been 
received as line and after crediting the whole amount 
so received the plaintiffs alleged that they were en¬ 
titled to a sum of Rs. 16,34*1/10/6. They, however, 
claimed only Rs 9,995/- and relinquished the rest. 

The defendant contested the suit. He admitted 
the execution of the mortgages and the consideration 
thereof but pleaded that the condition for payment 
of the compound interest in the mortgage deeds was 
in the nature of the penal clause and the plaintiffs, 
were not entitled to interest on that calculation. It 
was further pleaded that the mortgagee, the plaintiffs’ 
father, had allowed Kishen Chand, minor son of the 
defendant to take the possession of the property 
against his (the defendant’s) wishes and that, there¬ 
fore, possession should be deemed to be with the 
mortgagee who was bound to account up to date. It 
was asserted that the rent amounted to Rs 90 p. m. 
out of which the interst on the mortgages was only 
Rs. 69 and that the remaining sum of Rs. 30 should 
be taken to be payment each month towards the 
principal. In this event, it was pleaded, there would 
be nothing found due against the defendant. Over 
and above this it was pleaded that the suit was 
barred by time 

The issues relating to limitation were decided by 
the trial Court against the defendant and it was held 
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that the suit was within time both with regard to 12 
years rule and with regard to another objection taken 
by the defendant that it was brought more than one 
year after the decision of a certain application in the 
execution department from which the plaintifl should 
have brought the suit under rule 63 of order 21 within 
one year. 

On the question whether the possession of the 
mortgaged property passed on from the piaintiiis to 
the defendant and, if so, when, the trial Court recorded 
the finding that the defendant had regained the 
possession of the mortgaged property and that it was 
s^mtimes about hatik 19?* 3 that the piaintiiis were 
deprived of such possession. The Court determined 
rent of the property to be K's 79 p. m. 

On the question of interest the trial Court held 
that the clause with regard to the computation of 
interest at the compound rate was penal and enforcible. 
Eventually the trial Court held that the transactions 
answered the descriptions, not of usufructaury but, 
of anamolous mortgages and that the plaintiffs were 
entitled not to foreclosure but to the sale of the 
property. Jt was in these circumstances that a 
preliminary decree for the payment of Rs. 4,224/4/5 
was passed in favour of the plaintiffs on the condition 
that if within the time fixed this sum is not paid the 
plaintiffs v ill be entitled to apply for the sale of the 
property. 

This is the plaintiffs’ appeal and it is contented 
that they are entitled to the full sum claimed i e 
Rs. 9, G 95. ' ” 

Before we proceed further another matter has to 
be disposed of. On behalf of the defendant cross¬ 
objections have been filed and there is an application 
that the defendant should be allowed to prefer the 

cross-objections in forma pauperis. In terms of order 
44, rule 1, which terms are made applicable to 
cross-objections, it has to be seen whether the decree 
• is contrary to law or some uasage having the force 
of law and is otherwise erroneous or unjust before 
such leave is granted. In these circumstances we 
thought it proper to hear the appeal with a view to 
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dec : de if the respondent’s case, as contained in the 
cross-ob ections satisfied the test and alter so hearing 
we are o the opinion for the reasons that will be 
disclosed in the course of this judgment that no 
ca c e is made out in support of tl e application which 
we dismiss 

On behalf of the appellents the only point that 
has been strenuously pressed before us is that the 
finding of the trial Court on the question that the 
pos>es=> ; on of the mortgaged property passed from 
the plaintiffs’ mortgagees to the defendant mort¬ 
gagor on or about Katik 1983 is erroneous It is 
contended that this possession was taken on the 6th 
of Phagan 1981 and that accounting should be done 
on that basis It is al-o argued that interest is 
wrongly calculated by the trial Court and the Court 
has al o erred in not allowing interest at the com¬ 
pound rate as stipulated in the mortgage deeds. 

We shall take these points seriatum. 

The question as to when possession of the mort¬ 
gaged prop^r'y passed from the mortgagee to tie 
mortgagor is, no doubt, involved in some confusion. 
This confusion aris°s from the fac' tha> the mortgagor 
executed a lease of the property in favour cf the 
mortgagee and retained actual possession himself. 

It will be noticed that at the time of the first 
mortgage the entire property consisted of three shopes 
and a chovlu (small shop). Their rent was stipulated 
to be Rs. 37 8/ to be paid by the mortgagor to the 
mortgagee. It appears that at the time of the execu¬ 
tion of the 3rd mortgage deed the mortgagor gave up 
the lease of three of these shops and made the tenants 
of these shops execute direct leases in favour of the 
mortgagee. Subsequently, it appears, the same thing 
happened in connection with the fourth shop. It 
further appears that after the execution of the first 
mortgage deed Chet Ram constructed some rooms on 
these shops and their possession was also handed over 
to the mortgagee a few months after the last mortgage 
deed was executed. It is also clear that the mort¬ 
gaged property is now in the possession of the defen¬ 
dant mortgagor. The defendant's case to the con¬ 
trary is not only not correct but thoroughly dishonest. 
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He admits in his statement before framing ot the 
issues that his sons are in possession of the n ortgaged 
property but he adds strangely enough that they are 
in possession on behalf of the plaintiffs and their 
possession has nothing to do with him. He also 
admits that he lives with his wife and sons in the 
newly constructed rooms on the top of these shops 
but he explains it away by saying that he is a depen¬ 
dent upon his sons. All this is obviously nonsense 
and is only to be stated to be rejected- Chet Ram, 
the defendant, has taken very good care not to say 
definitely as to when the sons came into possession of 
the property. His statements in this behalf are 
equivocating and evasive. He has been engaged in 
extensive litigation with respect to this property and 
he has been making statements as it suited imn with¬ 
out any regard for truth. The learned trial Court has 
taken very great pains in collating these various state¬ 
ments made by Chet Ram, tli; defandant, in other 
proceedings and has come to the conclusion that he 
should be deemed to be in possession and that his 
assertion that his sons were in possession adversely to 
him is entitled to no weight. J 


It wou d have been more desirable if the learned 
trial Court had insisted upon copies of these various 
statements being put on the record of this case in the 
usual way and had them verified by a reference to the 
originals in the various records. Instead it has.just 
referred to the various records and marked J the 
originals as exibits in this case without having conies 

and t fi F le , ° f this case - This ls Regular pfeced^e 

recordf?? an . f exam i natlon a large number of 
records to verify and examine the exibits in this 

vflSC. 


bv the C r P J at i Ve St ,i dy of these statements made 

nt e " ant would go to show that the finding 

)ustmej na \Vh° Urt W - ,th i egatd to thii quest,on is quit! 
justified. Whereas in his statement as a witness in 

asserted e th^t h6 h- Ram ’ defenJant - categorically 

Fk that h,s sons f!ld not a]1 °w him to come 
thin h f n Pr h °, pertyandthat he ,ived se parately from 

tion case (Fife No! 88 of Additiolai fftrkt f^dge) 
lie averred that the possession of the house of J W h?ch 
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a part lias been acquired by the Government was 
with him and that the mortgagee (Dr. Shiv Das) 
was not in posses ; ion and that he was, therefore, 
not entitled to any compensation money. This was 
on the J 1th A Chet 19^7. On the 25th c.f Chet 1987 in 
the same case he said that about 4 or 5 years ago 
Dr. Shiv Das had given up the possession and 
his (defendant’s) wife had taken possession of the 
property on behalf of their sons and since she had let 
out the four shops. Then with regard to their living 
j intly we find Chet Ram making a statement on the 
J8th of Sawan 1992 (not the 15th of Baisakh as 
wrongly quoted by the trial Court) in suit : 
Kishen Cliand versus Chuni Lai before the City 
Judge Jammu (File No. 25o) that he and his son 
Kishen Char.d lived to gether and are joint. This 
position is more clarified by the defendant in his 
statement, dated 29th Katik i992 as a witness for 
his son in Civil File No. 7f, Kishen Chand versus Chand 
Kaur. Here he says that Dr. Shiv Das gave up 
possession in 198) or 1984. In a supplementary state¬ 
ment m the same case he says that his sons 
Kishen Chand and Hari Saran lived with him and 
that he had giv.'n the 2nd storey of the mortgaged 
property on rent to Jagat ham in 1984. Leaving 
aside the other items of evidence the defendant’s 
own statements either as a witness or in the course 
of written statements tiled by him go categorically to 
prove that he was in possession of the property from 
the year 1983 or 1984 onwards and that the position 
that he has now taken that his son Kishen Chand 
was put in possession by the mortgagee against his 
wishes is a very untenable position adopted for the 
purpose of this case. 

The various tenants occupying the shops from 
the year 1983 onwards on behalf of the defendant 
and his sons were S. Nihal Chand, Chuni Lai, 
Jagat Ram, Manohar Lai, Tirath Ram and 
Durga Singh. All these depose that they took the 
shops from the defendant either in the name of his 
sons or that of his wife and that they paid rent to 
the defendant Chet Ram. It is further borne out 
from their evidence and that of other witnesses who 
lived in the same neighbourhood that the defendant 
and his sons and his wife lived together in the rooms 
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that were constructed by them on the top of these 
shops. Thus S. Nihal Singh took a shop on rent on 
28th Katik 1983 at Rs. 28 p. m. from Kishen Chand 
and Hari Saran the two minor sons of the defendant 
and paid the rent to Chet Ram. This is proved by 
the entries in his ledger several of which are signed 
by the defendant Chet Ram himself. This witness 
kept the shop for 31 months and the rent w»s almost 
invariably paid to Chet Ram It may be stated here 
that Kishen Chan ! the eldest son of the defendant 
could not be more than 6 years at this time (1983) 
and it does not stand to reason how a boy of six 
years was dealing with the property independently 
of his father and against his. wishes as Chet Ram 
would have us believe. Besides, the fact of the 
receipt of the rent by Chet Ram himself would clinch 
the matter without further ado. Similarly Chuni Lai 
rented a shop for about 8 or 9 years. He too had 
been paying the rent to Chet Ram although the shop 
was rented to him in the name of Kishen Chand. 
Jagat Ram was also a tenant of one of the shops 
in 19e>2 or 1983 for 1 !,■ years. This man took the shop 
from the defendant himself and paid rent to him. 
Manohar Lai took the shop in the name of \. al Devi 
the wife of the defendant. The evidence of the 
other tenants is more or less to the same effect. All 
these are the plaintiffs’ witnesses. 


The defentdant has led evidence to prove that 
these shops were rented out by Dr. Shiv Das. 
But in each. case: this renting was done prior to 
the year 1981. Thus Karam Chand rented the 
shop from Dr Shiv Pas on 30th Poh 1980 and there is 

toH e , n ! ry f u n t ^ e back of the rent deed > da ted 3rd Sawan 

on that Hat 6 * 6 ^ ^ final settIement h ad been made 
on that date and the shop vacated. Ram Nath is 

another witness produced to show that he rented 

5 f T °^ n r)as> He could not give the dates 

i^ but thlS transaction look place approxi- 

S2 dy The y n ar th pri0r to 1995 - «■ a h°ut the P yei 

behalf IfZ ^ ^ f rG SOme \ ltness es produced on 

rented that the shops were 

rented out by Krishen Chand and that Chet Ram 

bt ?h° H a t e „ the . r : ent - The evidence ^ produced 
an C de * endant ls not definite and where it 

tr et ^ bke it shows that 

rentmg of the shops done by Dr. Shiv D as was not 
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after the year 1983. The learned trial Court has with 
great care sifted the implications of the evidence 
led on behalf of the plaintiffs and the defendant and 
we entirely agree with the conclusion arrived at by the 
Court that the evidence on behalf of the plantiffs is 
far more convincing and definite than that produced 
on behalf of the defend nt. This evidence would go 
to show that the plaintiffs were deprived of pos¬ 
session about date 28th Katik 1983 from which date 
the defendant should be deemed to he in possession 
of his property and that the plea taken by him that 
possession of his sons should be taken to be the 
possession oi the plaintiffs must be rejected. It is 
abundantly clear that Chet Ram the defendant, and 
his wife and sons were living jointly in t ! e rooms 
that were constructed upon the shops and were 
disposing of the property in any manner thev choose 
The exact date 28th Katik 1983 is based upon 
the evidence of 8. Nihal 8ingh and that evidence 
supported as it is by entries in his ledger, is certainly 
definite enough to be acted upon. We hold there¬ 
fore, that the defendant took possesion of this 
property in Katak 1983 and the plaintiffs are liable to 
account only upto that date. 

lhe question with regard to the possession of 
the property or to be more precise as to when did 
possession pass from the plaintiffs to the defendant 
is the only question that was argued seriouly on behalf 
of the plaintifls. I he plea for the increase of the 
decretal amount is dependant upon the ascertainment 
°f tlle date on which the mortgagee lost possession 
of the mortgaged property. With the fixation of that 
date as Katik 1983 the question of increase does not 
arise. 

lhe plea that interest has been wrongly calculated 
arises out of the fact that the rate of rent allocated 
to the rooms on the top of the shops as calculated by 
the Court, is not correct. The calculations made bj r 
the Court below are based upon such materials as 
have been placed before it. In this behalf the 
plaintifls have not been able to render much 
assistance. 'I hey have not been able to maintain 
a thorough or detailed account of the mortgages 
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This was a statutory duty cast upon them and their 
failure to discharge it will not entitle them to demand 
increased rate now. 

The only other question that argued was that the 
Court has acted erroneously in not allowing compound 
rate of interest which was stipulated in the mortgage 
deeds. The learned trial Court has given very good 
reasons for not allowing interest at the compound 
rate. It says, in the first place, that it is penal 
clause and we ageee that in the circumstances this 
clause must be taken to be a penal clause. It must be 
borne m mind that the mortgages were intended to be 
possessory mortgages and it was up to the plaintiffs 
to take possession of the property and to retain it. 
Their failure to take possession of the property forth¬ 
with and to retain it should not entitle them to 
demand compound interest. The plaintiffs have not 
been able to show that they were forcibly dispos¬ 
sessed and it does not appear why they acquiesced in 
losing possession of the property. If they could not 
retain possession of the propety they have only them¬ 
selves to thank for it. 

In the result it would appear that there is no 
force in the grounds pressed on behalf of the plaintiffs 

and that judgment of the trial Court is absolutely 
correct. 


It should be stated here that the defendant’s 
version with regard to possession has been dealt with 
at length in the course of this judgment. It is 

nrpl h pH qu w tl0 u that cross objections were mainly 
pressed. We have indicated that his version of the 

case is not only incorrect but dishonest and is not 

supported by any reliable evidence. Besides his 

conduct m the course of the trial, as remarked bv 

the learned trial Court, has been so evasive, unhelpful 

sympathy? henSlbie that he doeS not deserve any 

the reasons adumbrated above we dismiss 
this first appeal but in the circumstances of the case 
we leave the parties to bear their own costs. 
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Appellate Civil. 

Before Chief J list ice (R. B. Thakur Rachhp.il Singh 

and 

Mi. Justice Masud Hasan. 


Mst. DURGA DEVI (Plaintiff)—Appellant. 

versus 

CHAIN SINGH and Others (Defendants) -Res¬ 
pondents. 


Civil First Appeal No. 75 of 1997. 


Civil Procedure Code—Order XIV—Settlement of 
1998 issues—duty of Court before framing issues. 

Magh 25 It is the duty of the Court, before the trial com¬ 
mences, to clear the pleadings of the parties and find out 
what their allegations are in respect of a particular 
mailer. If the pleadings arc not quite clear then the 
Court should find out by examining the parties what 
tlicir case is. Where the case of the defendant was that 
the document had been executed under undue influence 
it was necessary for the Court to ascertain the nature of 
undue influence alleged and bring it in issue specifically. 

Joint Hindu family—presumption as to property in 
possession of joint Hindu family. 

I he property in possession of a joint Hindu family 
should be presumed to be joint family properly until the 
contrary is shown even though it may have been acquired 
in the name of a particular member of the family. The 
fad that the property stands in the name of one or other 
member of a joint Hindu family does not of itself give 
rise to the presumption that it is the separate property 
of that member, J. L. R. 35 Allahabad 564, 29 Allahabad 
244 folloived. 

One member of a joint Hindu family describing the 
property comprised in the will as his self-acquired 
properly—it is of no value. 
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The deceased testator described the house com¬ 
prised in the will as his self-acquired property. This is 
merely a statement by the deceased who was one of the 
members of the joint Hindu family of 

the joint family can insist that the fact should be proved 

by those relying upon the will. 

One member of joint family in possession of the 
property—no presumption about its being self-acquired. 


There can be no presumption that the house was 
the self-acquired property of one member of a joint 
Hindu family simply because he was tn possession of it 
for several years. 7 he plaintiff has in the first instance 
to prove that the deceased was not a member of the 
joint family. 

Appeal from the decision of Sub-Judge, 
Kathua, (L. Mulk Raj Gaind) dated 27th Mar 
1997. 


Mr. Dina Nath —Advocate for the Appellant. 

Mr. Anant Ram Oswal— Advocate for the Res¬ 
pondents. 


Per C. J.— This is an appeal by one Mst. Durga 
Devi against the decision of the Subordinate Judge of 
Kathua. 

The facts are as follows :— 

Mst. Durga Devi is the daughter of Mst. Santi 
alias Shani. It is said that Mst. Santi alias Sliani 
was in the keeping of one Ludar Chand. On 18th of 
Har 1994 Ludar Chand, according to the allegation 
of the palintiff, executed a will under which he willed 
to her one house with some land situate in Kathua. 
After the death of Ludar Chand, which event took 
place in Magh 1995, the plaintiff came out- with her 
suit. She alleged that after the death of Ludar Chanel 
she gave the house to the defendants with permission 
to live there as she and her husband went away to 
^fter some time she returned to Kathua but 
defendants refused to return the house and there- 
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fore she was compelled to institute a suit. Both the 
defendants Chain Singh and Hari Singh are real 
brothers. 1 hey are the sons of Ludar Chand. They 
denied the will set up by the plaintiff and further 
pleaded that even if its execution is proved it was 

• i was not executed by Ludar Chand 

consciously. It was pleaded that it was the result of 
undue influence exercised by the plaintiff and there¬ 
fore it was not valid. Then the defendants pleaded 
further that the house was not the property of 
Ludar Chand but was owned by the joint family, 
in other words, it was ancestral joint Hindu family 
piopei ty and the consent of other members was never 
obtained before executing the will. The learned Sub¬ 
ordinate Judge has written a very lengthy judgment 
covering several pages. A perusal of the judgment ■ 
shows that it was not at all necessary to write a 
lengthy judgment of this kind. The questions for 
decision were quite simple- The first point for con¬ 
sideration was whether the will had been executed by 
Ludar Chand On that question several witnesses 
weie examined by the plaintiff and some by the 
defendants, lliese witnesses agreed in proving that 
the will was executed. After hearing arguments of 
learned counsel on botli sides we have not the 
slightest hesitation in holding that the execution of 
the will is duly proved and we think that it was not at 
all necessary for learned Subordinate Judge-to devote 
several pages in considering the question whether 

ft• Was execute d or not - In order to dispose 
ol tins important issue we may very briefly refer to 
the evidence of one witness of the plaintiff and one 
w ltness of the defendant. We refer to the evidence 
ol Hell Ram who was examined by the plaintiff. He 
supports the plaintiff’s case as regards the execu¬ 
tion of the will. On the defendant’s side we find that 
the}' examined among others one Ch. Dalip Singh. 

e deposed about the will. There are other witnesses 
examined on both sides whose evidence goes to 
establish the will but it is wholly unnecessary to refer 
to them at length because the point about the execu¬ 
tion of the will is not disputed before us by anybody. 

. e ma ^» passing, mention that the plaintiff exa¬ 
mined Raghunath Das, Beli Ram, Amar Nath, and 
Miagat Ram, as her witnesses to prove the execution 
of the will. The will is duly proved in our opinion 
and we proceed to consider other points in the case. 
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We will follow the example of the learned Sub¬ 
ordinate Judge and deal with issue No. 5 first. Issue 
No. 5 runs as follows ; 

"Whether the will was executed under undue 
influence and if so what was the undue 
influence.” 


It may be remarked that the issue is not liappi 
ly worded. One can easily understand the first part 
of the issue but it is difficult to understand what is 
the meaning o! the second portion. The Court should 
have found out what the allegations of the defendants 
were as regards this matter and should not have 
framed this issue to the effect as to what the undue 
influence was It is the duty of the Court, before the 
trial commences, to clear the pleadings of the parties 
and find out what their allegations are in respect of a 
particular matter. If the pleadings are not quite 
clear then the Court should find out by examining the 
parties as to what their case is. At one place the 
learned Subordinate Judge says ‘.'what that influence 
was appears on the surface of the whole case.” We 
may say that we find it difficult to understand the 
meaning of this expression. There appears to be con¬ 
siderable confusion in the mind of the learned Subordi- 

ln . understanding the meaning of the 
"° rd . u " du „ e influence”. It was alleged on behalf of 
the defendants that the mother of tte plaintiff had 

S C A C °/ neCtl0n ) Vlth , Ludar Chand and this connec- 
lv wdwf “i r°* far “'l 1 , she be S an to live permanent¬ 
ly X f „r at -H er ,v a " d K kept the P ,aintifl ' in her care, 
it is further said that she was a strong woman and 

the e Senda U t b0rdln tj, e JU K ge says that the case of 

defendants was that she wielded great influence 
° ? T^H dar 9 ha + nd * Then the Earned Subordi- 

what J is\ P r co " sid , er the question as 

fluent definition of the word "undue in¬ 

fluence given in section 16 of the Contract Act 

J^dge a Ind we S Pn^ ^ ° f theIearned Subordinate 

atty- r Sr^sfsssag s, 

d to show' that the legatee or her mother ever 
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asked Ludar Chand to execute this deed of will in 
favour of the plaintiff. It is not shown how the 
plaintiff or her mother were in a position to dominate 
the will of Ludar Chand. Unless this is proved section 
16 Contract Act does not apply”. Then he refers to 
A. I R 1932 P. C. 202. Then further on he 
continues to remark ‘ At the most the defendants 
have proved this much that the plaintiff’s mother 
once threw a paiila on Ludar Chand and that she 
was rather of strong temperament. In my opinion 
these facts do not go to prove any undue in¬ 
fluence.On the other hand it is proved 

that Ludar Chand was very head strong. 

.It is proved that the plaintiff or her mother 

were not present at the time when the deed was 
executed. So it cannot be safely presumed that 
there was any undue influence”. “If out of regard for 
the woman he was keeping and for affection which 
Ludar Chand had with her daughter on account of 
long association it was not surprising incident that he 
willed away his one house to the daughter of the 
woman he had kept as a mistress for many years. 
He had chosen to call her a Dharam daughter, had 
married her and had cared for her from her childhood. 
No undue influence can be suspected to have been 
placed on the man devising a part of his property.” 

In another place the learned Subordinate Judge 
says: — 

"It has not been proved that he (Ludar Chand) 
was in such a mentally deranged condition 
that he could not understand any thing to 
his disadvantage. He died more than a 

year after the execution of the deed. 

I can firmly say that the deed has not been 
written under any influence whatsoever 
and that was the reason, perhaps, why 
defendant’s counsel passed over this plea 
of his own. I decide this issue in the 
plaintiff’s favour”. 

So far as this aspect of the case is concerned we need 
not labour over it because in the arguments addressed 
to us no attempt was made to show that the will was 
not executed, or that it was executed under undue 
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influence. Nor was it stated that the deceased did 
not intelligently execute the deed. We hold that the 
deed was executed and that no undue influence was 
exercised over the deceased Ludar ('hand. We are 
further of opinion that it has not been proved that lie 
did not intelligently execute the deed. 

The more important question which was urged on 
behalf of the defendants before the Court below and 
which has been repeated here was that the property 
in suit was the joint family property and therefore 
hudar Chand alone, who was a member of the joint 
family, was incompetent to dispose of that property 
by will. We proceed to consider this question. The 
following pedigree will show the relationship between 
the parties : — 


Surjan Singh 

I_ 

Ludar Chand. Jodh Singh. Amar Singh. 

» 

-•-— S. N. DAR, •. a. ll. 

I I Vakil H1 *t» Oaurt, 

Hari Singh Chain Singh. sitlNAUAK ,K.shmlr) 


The plaintiff, in para 1 of the plaint, asserted that 
the house was owned and was the self-acquired property 
of Ludar Chand deceased. On the other hand the 
defendants' case was that Surjan Singh and his sons 
and grand sons were joint owners of the property and 
therefore Ludar Chand alone had no power to dispose 
it of. Chain Singh defendant in his written state¬ 
ment pleaded that the property in suit was the joint 
family property and therefore his father Ludar Chand 
alone could not will it away. Hari Singh, his 
brother, in his written statement which is a lengthy 
one gives full details and pleads that the property 
belongs to the joint family, it was alleged that all 
the members of the family form a joint Hindu family 
with Surjan Smgh as head of the family. He also 

w? ed the - house was aC( l uired with the joint 
'J un< k m the time of Surjan and \hat 
Lud^r Chand used to act as mukhtar of the whole 

T' tT* t hat a. mukhtamama had been 

22S t ® d *' U }’ hls ' 1 favour - lt is here that we have a 

complaint to make against the Subordinate Judge 
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who framed the issues. If he had examined the 
parties carefully before recording the issues much 
trouble would have been saved. When the plaintiff 
stated that the house was the self-acquired property 
of l.udar Chand the Court should have asked the 
palintiff as to what is the meaning of her statement 
and how she sa\'s that the house was acquired by 
Ludar Chand. The bouse is an old one. Before we 
proceed to deal with the evidence«produced in the 
case we wish to refer here to the legal aspect of the 
case. In Kundan Lai versus Shankar Lai reported in 
I. L R. 35 Allahabad 564 it was held that a property 
in possession of a joint Hindu family should be 
presumed to be joint family property until the con¬ 
trary is.shown, even though it may have been 
acquired in the name of a particular member of the 
family. The fact that property stands in the 
individual name of one or other member of a joint 
Hindu family does not of itself give rise to the 
presumption that it is the separate property of that 
member. This ruling goes dead against the palintiff. 
We may refer to the ruling of Lai Bhadur and 
others versus Kanhaiya Lai on the same question 
which is an important pronouncement by their 
Lordships of the Privy Council. The case is reported 
in 29 Allahabad 244. Their Lordships of the Privy 
Council in this case remarked that there being a 
nucleus of ancestral property the onus was on the 
defendant to show that the property in suit was self- 
acquired and not purchased with ancestral funds ; 
that such onus had not been discahrged in that case 
which was before their Lordships. In the present 
case we have absolutely no doubt, having regard to 
these authorative pronouncements, that it was for 
the plaintiff to prove that the property in suit was 
the self acquired property of Ludar Chand. We 
entirely agree with the learned Subordinate Judge in 
holding that the plaintiff has failed to prove this 
point. It appears to us that the view taken by the 
learned Subordinate Judge about the house being 
the ancestral property is correct. Ihe plaintiff, 
herself, was not, by any evidence, able to prove the 
house to be the self-acquired property of Ludar Chand. 
The learned Subordinate Judge has found that the 
evidence of the defendants goes to prove clearly that 
the house was built partly in the life time of 
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Surjan Singh and partly after his death. This finding 
is correct. Learned counsel appearing for the plaintiff 
appellant has argued that at the time of Surjan 
the house was kacha and Ludar Chand made it later 
on pakha and spent money on it. This may be but 
the evidence does not prove the fart. As the house 
was built in the time of Surjan the presumption is 
that it was the joint family property ol Surjan and 
his sons. The evidence in the case proves that 
Surjan was a lambardar . The learned Subordinate 
Judge has found that his income was Rs. 1,000 a 
year. This is proved from the statement of 
Bhagat Ram and Mohan Lai Patwari. Surjan was 
recorded as owner of 1328 kanals of land in one 
khewat and 12 3 kanals and 1 maria in the 
other khewat. All this goes to prove that the 
family was doing well and there was a nucleus 
with the aid of which property could have been 
purchased. The defendants had only to shew that 
there was nucelus and when that is established the 


presumption that the property was ancestral is 
strengthened. We have considered the evidence pro¬ 
duced on both sides and it is our opinion that on this 
evidence the learned Subordinate Judge could not 
come to the conclusion that the house was the sepa¬ 
rate and exclusive property of I-udar Chand. It was 
never the case of the plaintiff that I.udar Chand had 

become separate by partition from other members of 

the family at any time. There is not a word about 
partition in any statement made on the side of the 
P la ' nt J A s the family was doing well the learned 
Subordinate Judge was right in making a presump¬ 
tion that the house was built with the family funds. 
Of course, it was open to the plaintiff to show that 
the house was not buiR with the family funds but 
she has failed to establish this fact. As already re¬ 
marked it is not denied on behalf of the plaintiff 
that a portion of the house was built in the time of 
p m gh while the other portion of the house was 
w^rth+1 Sur ian s death. There is no evidence 

Ihow+w Sf"? P roduced on behalf of the plaintiff to 
“hat the house was ever acquired by Ludar- 

of d^n P r°^ Iy - The evidence produced on behalf 

that fhp d £ ntS 1S - V S7 * tT . on % and P roves beyond doubt 

tW 'l 1116 ]omt fai ? d y Property. We fur¬ 

ther wish to observe that Ludar Chand had been 
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appointed a mukhtar by Surjan Singh in his life time. 
It appears to us that many of the deeds which Surjan 
executed were executed by Ludar Chand as mukhtar 
of his father. We might make a reference to the 
evidence of Peli Ram witness of the plaintiff who says 
that the income of Surjan was Rs. 5C0 or Rs 600 a 
year. That also goes to show that there wasanucleus 
with the help of which other property could have been 
acquired. W'e think that the learned Subordinate 
Judge is right when he remarled in his judgment :_ 

“This cannot be denied that the family nuc¬ 
leus was sufficient in the common family* 
fund to raise a presumption that the 
house could have been built out of that 
fund”. 

It was argued on behalf of the plaintiff in the 
Court below and the same argument was addressed to 
us that it was strange that .Jodh Singh and 
Amar Singh were not made parties to the suit. This 
was a mistake on the part of the plaintiff and surely 
she cannot be allowed to take advantage of her mis¬ 
take < f, course, it was open to these two sons of 
i udai Chand to ask that they should be made parties 
but as they were not sued it was open to them to 
ignore the case altogether. Before the Court below it 
was urged that Ludar Chand had described the house 
as his self-acquired property. That does not mean 
anything. This is merely a statement of Ludar- 
Chand who was one of the members of the joint 
family, t’ther members of the joint family can in¬ 
sist that the fact should be proved. Before the Court 
below a point was taken in argument that as 
Ludar Chand was in possession of the house for 
many years so there was a presumption that it was 
his self acquired property We most emphatically dis 
agree with this view. The plaintiff had, in the first 
instance, to prove that Ludar Chand was not a mem¬ 
ber of the joint family. There can be no presumption 
that the house was his self-acquired property simply 
because he was in possession of it for several years. 
The plaintiff produced a register of the Zamindara 
Bank in which there was an entry that in 1978 
Ludar Chand owned three houses but the learned 
Subordinate Judge has rightly held that it does not 
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prove that the house in question was included in these 
houses- A futile attempt was made by learned counsel 
for the appellant in trying to show to us that the house 
in suit was acquired by Ludar Chand alone but he has 
been unable to successfully convince us It appears 
to us that the entries in the Zamindara Bank Regis¬ 
ter of 1^78-79 do not go to establish the fact that the 
house belonged to Ludar Chand alone. On the other 
hand it strongly supports the case of the defendants- 
It was shown to us that a pre-emption suit which 
Ludar Lhand had filed and in which he had obtained 
a decree was a point in favour of the plaintiff. YVe 
think that it is nothing of the kind. All that the 
facts prove is that Ludar Chand acting as a 
mukhtar of his father instituted a pre-emption suit 
and obtained a decree but any decree which a muk¬ 
htar of Surjan might have obtained would be lor the 
benefit of the entire joint family. It can not be said 
that it is a point in favour of the plaintiff. The learned 
Subordinate Judge, after a consideration of the entire 
evidence, oral and documentary, which was produced 
in the case, has come to the conclusion that the 
defendants have been able to show that there was a 
nucleus with the help of which the joint family could 
have acquired the property. In the present case it is 
proved that the property was the joint family pro¬ 
perty. Tlie house was a kacha one and was built by 
Surjan. Ludar Chand might have spent money later 
on but the presumption is that the house continued 
to be joint family property. Of course, that presump¬ 
tion could be rebutted by the plaintiff. YVe may also 
point out that certain property was taken by Ludar 
Chand as mortgagee. The learned Subordinate Judge 
m his judgment says that it was house proporty but 
this is admittedly inaccurate- It was a piece of land 
which had been mortgaged to him. It has been said 
on behalf of the plaintitf that this land had been sub¬ 
mortgaged to somebody else by Ludar Chand. YVe 
know absolutely nothing as to where this land is and 
who is in possession of it. If it was land mortgaged 
to Ludar Chand the plaintiff could have very easily 
proved it by producing the mortgage-deed and other 
witnesses who would depose that Ludar Chand was 
^exclusive owner of the money which was advanced 
and then it could have been proved that later on 
• Ludar Chand alone sub-morgaged the land. The 
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record shows nothing. As some of the plaintiff’s own 
witnesses have said that the property in suit is the 
joint family property the irresistible conclusion is 
that a finding should go in favour of defendants. 
We are of opinion that the view taken by the learned 
Subordinate Judge of the evidence on the question as 
to whether the property was joint or not is correct. 
In our opinion the property is proved, beyond any 
doubt, to be joint and the evidence which has been 
produced by the plaintiff to prove to the contrary 
is not Worthy of credit. 

For the above reasons we dismiss the appeal 
with costs. 


Revisional Criminal. 

19 98 Before Chief Justice (R. B. Thukar Rachhpal Singh). 

Magh 16 

AMAR NATH and Ve,sus STATE. 

OTHERS 

Criminal Revision No. 13 of 1998. 

Criminal Procedure Code—Section 108 — witnesses . 

Accused summoning responsible officers to prove 
thing's which could be easily proved otherwise—duty of 
Magistrate. 

The application of the accused for summoning the 
Ministers and other high responsible officers in order to 
prove things which could be easily proved otherwise 
(e. g., colour of the State flag and the age of certain 
officers) was clearly one made for the purpose of vexation 
or delay or for defeating the ends of justice, and the 
Magistrate was justified in refusing to summon them. 

Members of the bar signing such applications—their ' 
responsibility explained. 

Members of the Bar are officers of the Court and 
they should not in their own interest sign applications 
which bring them into ridicule. They must remember 
their responsibility which they owe to the Court and, 
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therefore, they have to be careful. They should not on 
any account sign applications of this type. 

Criminal Procedure Code—Section 257 . 

The Courts should give every facility to the accused 
persons proceeded against in a criminal case to prove their 
defence in a regular and fair manner and must issue pro¬ 
cess for attendance of their witnesses. But this light 
of accused is subject to the limitation laid down in Sec¬ 
tion 257 Criminal Procedure Code. Magistrates, be¬ 
fore they summon witnesses, should see that the appli¬ 
cation is bonafide and should refuse the request for sum¬ 
moning witnesses if they find that the application is made 
for the purpose of vexation or delay or for defeating the 
ends of justiceWhen a Magistrate refuses to issue 
process he should record his grounds in writing. A. I. 
R. 1932 Allahabad 125 , A. 1. R. 1921 Allahabad 142 
followed. 

\ 

General Criminal Rules—Chapter XXI—Expenses 
of witnesses compelled by Magistrates to attend the 
Court—by whom to be paid. 

According to clause ( 4 ) of Rulf I Chapter XXI of 
the General Criminal Rules, criminal Courts are autho¬ 
rised to pay the expenses of complainants and witnesses 
in all cases in which they are compelled by the Magistrate 
to attend the Court, whether they may be prosecution 
witnesses or defence witnesses. 

AeR A : L J o' 1922 h a l lore 7I * A ‘ L R • *937 Lahore 
T 5 ,’ i. K. 1929 Lahore 23 followed. A. I. R. 1932 

Lahore 481 , A. I. R. 1924 Patna 142 held not applicable. 


Revision from the order of L. Haveli Ram 
Sessions Judge, Jammu. 


Messrs. Nur Hussain and Yash Pal Vakils— For 
Advocate General— For the State. ^ applicants - 


• —' • . 

cedui C (feS under - s f ction 108 of the Criminal Pro¬ 
cure Code was taken against the applicants who 
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have come up in revision before this Court. The 
applicants were tried before the trial Court and after 
the evidence of the prosecution had been finished the 
applicants were called upon to produce their wit¬ 
nesses. The applicants then produced a list before 
the Court of their witnesses, 'ihe earned Magistrate 
refused to summon the witnesses for the defence. 
The app icants were not satisfied with the order of 
the Magistrate and went in revision before the learned 
Sessions Judge. H e upheld the order of the Magis¬ 
trate and then the applicants have come in revision to 
this Court. 

It appears that there are three cases under 
section 105 of the Code of Criminal Procedure pending 
against the four applicants. Ihe judgment of the 
learned Sessions ! udge shows that at first a list was 
given showing that the defence wanted to examine 
1 27 witnesses in all. hater on a curtailed list was 
produced showing the number to be 87. The learn¬ 
ed Magistrate refused to summon some of the wit¬ 
nesses because he thought that the application for 
summoning them was made for vexation or delay or 
for defeating the ends of justice. This is the one 
of the points for consideration. It appears that the 
case has been handled very carefully by the learned 
Magistrate and by the learned Sessions Judge. The 
order of the learned Sessions Judge is very proper. I 
take the following quotation from the learned Sessions 
Judge s judgment 

“1 questioned the learned counsel and asked 
him to satisf}' me how the evidence of these witness¬ 
es was necessary for defence. He failed to satisfy me 
on this point, f he case lor prosecution is that the 
applicants made certain speeches the subject matter 
ol which brings them within the mischief of S. lo8 
Cr. P. C. There are only two points in issue, 
whether the speeches were made as reported and 
whether they are of the nature described in the said 
section. The learned Magistrate has not refused to 
summon any witness who is alleged to have been 
present in the meeting. The second question is of 
law. I he applicants applied to summon witnesses 
occupying high official ranks for the purpose of asking 
these witnesses what their ages were. This fact can 
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be easily proved without summoning them. Some 
witnesses have been summoned to prove- that there 
have been complaints of bribery in the various 
departments of the State and that an anti-corruption 
Committee was also set up by the Government. The 
application included some witnesses who were expect¬ 
ed to depose to the previous record of some police 
officers who reported the speeches or were concerned 
in the investigation of the case. T ho learned counsel 
has fai'd to satisfy me that in a single case the 
learned Magistrate has exercised his discretion impro¬ 
perly or unfairly. The learned Magistrate has offered 
to summon witnesses if their expenses are deposited 
in Court. I think i n the circumstances of this case 
this order is also justified, lie si ould have fixed the 
expenses." 

The first question for consideration in this case 
is whether the action of the applicants in sum¬ 
moning large number of witnesses was justified 
and on that question I have absolutely no hesitation 
in holding that the action of the applicants was w hol¬ 
ly unjustified and that they wanted to play v ith the 
Court. I vish to make a mention of this fact here 
that in order to prove their case the applicants sum¬ 
moned the following witnesses :— 

All the Ministers 

Chief Justice 

Members and President of Anti-corruption 
Committee. 

President and Secretary of the Praja Sabha. 

Governor Jammu and his Superintendent 

Inspector General of Police with his P. A. 

Accountant General, his office Superintendent 
and Chief Auditor. enaeni 

1 ' * * Js . _ 

Chief Secretary. 

Deputy Chief (Secretary. 
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Personal Assistant Secretary to Prime Minis¬ 
ter. 

Law Secretary. 

Home Secretary. 

Revenue Secretary. 

Hazur Secretary. 

Development Secretary. 

Senior Superintendent PoliceJ 
Srinagar. « 

I With their 

Senior Superintendent Police ^ recordkeepers 
Jammu. ] 

[ 

Senior Superintendent CI.D. J 

Chief Engineer P. W. D. with office Superin¬ 
tendent. 

Chief Engineer Electrical and Mechanical with 
office superintendent. 

Superintendent of Irrigation Department 

Chief Engineer Irrigation 

Chief Conservator of Forests and his Superin¬ 
tendent. 

Director of Industries 

Director of Education 

Director of Medical Services. 

Director of Sericulture. j 

Inspector General of Customs and Excise with 
Superintendent. 

Secretary Text Book Committee. 


1 

with office 
, Superinten- 
\ dents- 
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Managers Silk Factories Srinagar and Jammu. 

Principals of Colleges at Jammu and Srinagar 
with their Head Clerks. 

No. 62 to 73 .—Head Masters of various High 
Schools. 

Revenue Commissioner. 

Sessions Judges of Jammu and Srinagar (L. 
MuL Raj and U Haveli Ram.) 

Registrar of the High Court. 

Pandit Prem Nath (Secretary Amar Singh 
Club) with accountant of the club 

Dealers in liquor (Rija Singh and Gulsaran 
Dass). 


87—-100 .—Editors of all Newspapers with 
their papers including articles about 
corruption. 

Certain members of the Congress Committee 
outside the State and so on. 


I have never heard of a case in which any man 
has taken into his head to summon all responsible 
officers connected with the Government in order to 
prove things which can be very easily proved. 


It appears to me that the applicants have ab- 

s olutely no sense of responsibility. One of the points 

which the applicants wanted to prove was the colour of 

the flag of the State. I asked learned counsel for the 

applicants why the Governor of the Province was 

summoned and I was informed that the Governor 

was summoned to prove the colour of the flag. 

Tins shows that the applicants were simply playing 

with the Court. There could be no necessity* for 

producing a Governor to prove the colour of the 

J* xt necessary for the applicants to prove 

Cnn^I ? f t n C flag the 7 c °nld have asked the 
Count to get a flag or could have produced a flag 
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themselves to show what its colour was. If the prose¬ 
cution witnesses did not mention the colour of the 
flag then it was utterly wrong on their part. Any 
man can mention the colour of the tiag of the State, 
file action of the accused cannot be too strongly con¬ 
demned when they insisted that a large number of 
witnesses should be produced to prove their ages. In 
the first place the history of the services of the 
gazetted officers are given in the Civil List. Suppose 
for a moment to meet the argument that the history 
of the gazetted officers did not disclose their age then 
it was very easy for the applicants to put in a wit¬ 
ness who could say what their ages were. There was 
no necessity to summon the Prime Minister or any 
other minister to prove their ages. The applicants 
could have told the Court that they wanted to prove 
the ages of the ministers and of other officers and that 
information should be given to them. It appears 
that applicants were simply playing with the Court 
and I find that the action of the Magistrate in not 
summoning any of the witnesses of the applicants ex¬ 
cept those who have been summoned was quite just 
and proper. The action of the applicants in playing 
these tricks on the Court cannot be too strongly con¬ 
demned. It is a matter of great regret to me when 
1 find that the application for summoning witnesses 
is signed by two members of the Bar. it must be 
remembered that members of the Bar are officers of 
the Court and they should not, in their own interest, 
sign applications which bring them into ridicule. 
They must remember their responsibility which they 
owe to the Court and therefore they have to be 
careful. If a man does not know' better I can ex¬ 
pect him to make all sort of frivolous and foolish 
applications but I expect that the members of the 
Bar should be very careful. They should not on any 
account sign applications of this type. Section 257 
of the Code of Criminal Procedure lays down as 
follows :— 

“If the accused, after he has entered upon his 
defence, applies to the Magistrate to issue 
any process for compelling the attendance 
of any witnesses for the purpose of 
examination or cross-examination, or the 
production of any document or other 
thing, the Magistrate shall issue such 
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process unless he considers that such appli¬ 
ed'ion should he refused o > the ground that 
it is made for the purpose of vexation or 
delay or for defeating the ends of justice. 
Such grounds shall be recorded by him in 

writing." 

It appears to me that in the present case the 
courts below refused to summon witnesses because it 
was found by the learned Sessions Judge and by the 
Magistrate that the application should be refused 
because it was made for the purpose of vexation or 
delay or for defeating the ends of justice. No one 
can sympathise with the applicants in the present 
case. If the idea of the applicants had been to fight 
the case fairly my sympathies would go with them. 
I would give them every facility to prove their defence 
in a regular and fair manner but when they have 
taken into their head to summon witnesses foolishly 
or witnesses who prove nothing pertinent to the case 
then I have absolutely no sympathy with them. The 
applicants, or an accused in a criminal case, generally 
can sav that opportunity should be given to them to 
rebut the case for the prosecution. Such a request is 
quite reasonable and the Court should give every 
facility to them to meet the case for the prosecution. 
But if the Court finds that the accused or the applicants 
are bent upon acting foolishly or adopt a course which 
no reasonable man will adopt, it is the duty 
o r the Court to put them down very firmly. Magist¬ 
rate should not let the accused or applicants think 
that they car. take advantage of the leniency of the 
Magistrate and give them all sort of trouble. Magist¬ 
rates have t > be firm. Learned Advocate General has 
very ably argued the case before me and on a con¬ 
sideration of the arguments I have no hesitation in 
holding that the order of the Court below which is 
complained against was quit' fit and prope r . 

I wish to say a few words on the legal aspect of 
the u atter which is before me, because the nutters of 
this type sometime come before Courts, though 1 must 
confess that generally speaking it is in very few cases 
that such unreasonable attitude is taken bv the 
applicants. Section 257 1 have already quoted. It 
must be made clear to the Court below that if any 
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accused makes an application for summoning 
witnesses in order to play with the Courts then such 
an application should be refused. Magistrates, before 
they summon witnesses, should see that the 
application is bonafide. Magistrates should refuse 
the request for summoning witnesses if they find that 
the applicant has made the application for the purpose 
of vexation or delay or for defeating the ends of 
justice. He shall write down his grounds on the 
record. In connection with this I wish to cite with 
great respect the observations of my late brother 
Sulaiman J. which are reported in 1932 Allahabad 
125 : — 


“The accused had summoned no less than 183 
witnesses. I would not say that a Court 
is not entitl-d to infer from the mere fact 
that an undulv large number of witnesses 
have been summoned, that the appli¬ 
cation has been made for the purpose of 
vexation or delay or for defeating the ends 
of justice. But when the Magistrate 
does not consider that the application 
lias been made for such a purpose, he has 
no option but to issue process under 
section 257 (1) Criminal Procedure Code. 
1 he section is imperative and compels tlie 
Magistrate to issue such process, except 
in the case mentioned above. Where he 
refuses process he is directed to record 
his grounds in writing.” 

According to law in British India the Magistrate 
has to summon witnesses if the accused wished to 
produce any defence unless, of course. Magistrate can 
bring the case within section 257 of the Code of Crimi¬ 
nal Procedure. I he law on the subject is very clearlv 
explained in a ruling passed bv Sir Benjamin Lindsay 
in a case reported in A. I. R. 1921 Allahabad 142. 
I he learned judge says that it is the business of the 
( ourt to see that its summonses and warrants are 
duly executed, and if the accused insists on the Court 
issuing process for the attendance of the witnesses he 
will have done all that the law requires of him. If the 
summonses and warrants are not executed, the ac¬ 
cused cannot be held responsible If 1 may say so 
with great respect, 1 entirely agree with the view cx- 
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pressed in this case. Ordinarily an accused oia 
person who is proceeded against in a enrmna u, 
has a right to examine defence whether he is in jail 01 
on bail. But there is that limitation under section 
257 of the Code of Criminal Procedure which has to be 
faced. If the Magistrate finds that the attitude ot 
the accused is vexatious and he is summoning large 
number of witnesses or even a few witnesses then ins 
application should be refused without the slightest 
hesitation. Take the instance of a man who is pro- 
secuted under section 353 of the Ranbir Penal l~ode 
Me takes into his head to insist that he would 
summon witnesses from China. The Court will take 
into consideration the propriety of the,application ; 
whether a witness may be summoned from China or 
application may be refused. I lie Magistrate has to 
see that the application is vexatious or proper. If 
the application is proper it does not matter il the 
witness is at China but if the application is vexa¬ 
tious the Magistrate has every right to refuse it. 
A reference may be made to a ruling of Bennet 
C. J. and Yerma J. reported in A. I. R. 1959 
Allahabad 101. The head note says that where 
the number of witnesses is large and they come 
from many parts of the country, their expenses 
would not be at all a reasonable charge on (io\ em¬ 
inent. Therefore the Magistrate is perfectly entitled 
to hold that these expenses cannot be reasonably 
incurred by Government under section 544, and he 
is therefore correct in requiring that the expenses 
should be deposited by the accused prior to the issue 
of summons in accordance with section 257 (2). 

This may be the law in Allahabad side but in 
order to understand the correct position in the State 
we have to be guided by the rules made by the State. 
Now I proceed to consider what the State law on 
the subject is. Instructions on the point are contained 
in Criminal Rules, Chapter XXL According to clause 
(4) of Rule 1, criminal Courts are authorised to pay 
the expenses of complainants or witnesses in all cases 
in which they are compelled by the Magistrate, to 
attend the Court. They may be prosecution witnesses 
or defence witnesses. If a witness is ordered to attend 
the Court by a Magistrate then he is entitled to 
expenses having regard to the provisions of this 



100 


The Jammu and Kashmir 


[You. I. 


rule. Learned counsel lor the applicants referred 
me to a ruling of the Punjab High Court reported 
in A. I R. 1922 Lahore 71. It has been held in that 
case that section 257 leaves to a Magistrate no dis¬ 
cretion to refuse to issue a process to compel the 
attendance of a witness unless he considers that the 
application should be refused on the ground that it 
is made for the purpose of v exation or delay or for de- 
fanting the ends of justice. I agree with this view and 
1 think the ruling is helpful to the prosecution in the 
present case. The learned Magistrate has found that 
the application was made for the purpose of vexation. 
Another ruling cited bv the learned counsel for the 
applicant was of Abdul Rashid J. reported in A. I. 
R. 1 037 Lahore 45$. The learned Judge remarked 
that in warrant cases the cost of causing the atten¬ 
dance of the defence witnesses is to be borne by the 
Crown, and without assigning adequate reasons a 
departure from this rule is not permissible. T agree. 
But the case here is altogether different. The question 
is whether the application is vexations or not. It has 
been found that the application is vexatious and it 
cannot be granted. Another case cited on behalf of 
the applicants was Ram Kara in Sharma versus 
Emperor reported in A. I. R. 1032 Lahore 481. That 
was not a case in which it was held that the action 
of the accused was vexatious, and the ruling, there¬ 
fore, has no application Another case cited by learn¬ 
ed counsel is Debi Singh and others versus ■ Isir peror 
reported in 1924 Patna 142. This is a ruling by 
Macpherson J. It appears that section 257 was not 
before the learned Judge. This ruling has no appli¬ 
cation. A ruling of the late Chief Justice of the 
Lahore High Court has been cited before me and it 
is reported as Sayad Habib vsretts Emperor, A. I. R. 
1929 Lahore 23. It was held in that case that “the 
ordinary procedure in warrant cases is that the costs 
of causing the attendance of the accused’s necessary 
witnesses is usually borne by the Government. The 
Magistrate has no doubt authority to depart from 
this usual practice but there should be strong and 
cogent reasons for making the departure. Where the 
Magistrate finds that the accused has given a long 
list of witnesses to defeat or delay the ends of justice, 
he may decline to compel their attendance, under 
sub-section (1) but at the same time he must be 
careful not to do any act which might hamper the 
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accused in his defence. The C ourt should, in a ease 
of this type, adopt a reasonable course which would, 
while avoiding any_ hardship on either side, promote 
the ends of justice." 


! respectfully agree with tlie view expressed by 
Sir Shadi Lai in this ruling. When there is criminal 
case pending before a Magistrate he should see that 
the accused is not hampered and he should give him 
every opportunity to prove his defence in a reason¬ 
able manner. It is different altogether where a 
Magistrate iindsthat the accused is unreasonable. Then 
the Magistrate can tal<e action under section Ibl ol 
the Criminal Procedure Cede. ! entirely agree with 
the view taken by the learned Sessions Judge in this 
case and dismiss the revision application. 


Appellate Criminal. 

Before Mr. Justice Haveli Ram. 


HABIB HAJAM— (Non-applicant)—Appellant. 

versus 

STATE. 


Criminal ist appeal No. 18 of 199S. 

Criminal Procedure Code (Act XX111 of iq8qV- 
Sections 123 and 406 —Appeal from order requiring- 
cunty for good behaviour-PeJiod exceeding on^year 
in case of some persons and not exceeding one year in 
case of others-Cases of all should be referred to 
Sessions Judge—No appeal lies to High Court. 

.Sub-section (ya) of Section 123 provides that H 
security is required from some persons for a LrinS f 

been required fZZZttZ^e 

ceedtngs. ar m tlle same pro- 


No appeal lies to the High Court from the order o 


f 


1998 
Chet ~2f], 



102 


The Jammu and Kashmir [Vol. I. 

thr Sessions Judge confirming the order of security on 
a reference under Section i-.V 

Appfai from the order of Lai.a Mul Raj 
Mf.ngi, Sessions Judge, Srinagar, dated 4TH 
Maghar 1998. 

Nf.mo -For the Appellant. 

Assistant Advocate General roi tlic otcite. 

The following nine persons were ordered to fur¬ 
nish security for good behaviour under sections no/ 
ids. Criminal Procedure Code by the Subordinate 
Judge, Magistrate first class, Baramulla:—; 

1. Habib in the sum of Rs. 5™ for three 

years. 

2 . Ismail in the sum of Rs. 300 for three years. 

3 . Jamal in the sum of Rs. 300 for two years. 

4 . Asad in the sum of Rs. 300 for two years. 

5 . Ramzan Hajee in the sum of Rs. 100 for 
one year. 

6 . Rehman Bat in the sum of Rs. 100 for one 

year. 

7 . Ahad Dar in the sum of Rs. 100 for one 

year. 

8 . Moh’d Wain in the sum of Rs. 100 for one 

year. 

9 . Samad Bat in the sum of Rs. 100 for one 

year. 

The securities furnished by Nos. 1 , 2 , 4 , 6 and 
8 were rejected by the learned Magistrate. No. 9 
furnished security and did not appeal. 1 he cases of 
Nos. 1 , 2 , and 4 alone were referred to the Sessions 
ludge, Kashmir, under section 123 ( 2 ) of the Crimi¬ 
nal Procedure Code by the learned Magistrate. Nos. 
5 , 6 and 8 preferred a joint appeal and No. 7 a sepa- 
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rate appeal to the Sessions Judge. 

The learned Sessions Judge confirmed the order 
of security against Nos. l, 2 and 3 but reduced the 
period of security to one year in each case. The order 
against No. 4 was set aside and he was discharged. 
The appeals of Nos. 5, 0 , 7 and 8 "'ere accepted and 
they were discharged. Habib Hajam No. 1 has now 
come up in appeal against the order of the learned 
Sessions Judge Kashmir. He is unrepresented before 
me but the learned Assistant Advocate General has 
taken me through the evidence on the record. 


I think no appeal lies in this case. The only 
section under which an appeal lies in security pro¬ 
ceedings is section 406 of the Criminal Procedure 
Code but that section governs the case of a person 
who has been ordered to give security by a Magis¬ 
trate. It has been expressly provided in the 2 nd 
proviso that nothing contained in section 406 shall 
apply to persons proceedings against whom are laid 
before a Sessions Judge in accordance with the pro¬ 
visions of sub-section 2 or sub-section 3 (b) of section 

123. 


There is a clerical error in the order of the lear n¬ 
ed Sessions Judge. The amount of security in the 
case of the appellant fixed by the learned Magistrate 
was Rs. 500 but the learned Sessions Judge, in his 
judgment, has stated it to have been Rs. 300 . How¬ 
ever, the order of the learned Sessions Judge 
may be taken to have reduced the amount of securi¬ 
ty from Rs. 500 to Rs. 300 . It is necessary to point 
out that such errors should not be allowed to creep 
into judicial pronouncements which should be drawn 
up very carefully. 

There is another error in the order of the learned 
Sessions Judge. He entertained appeals from cer¬ 
tain persons from whom security had been demanded 
by the learned Magistrate in the same order after 
joint enquiry. On this point, the provision of sec¬ 
tion 123 sub-section 3 (a) is perfectly clear. That 
sub-section lays down that if security has been re¬ 
quired in the course of the same proceedings from two 
or more persons, in respect of any one of whom the 
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proceedings are referred to the Sessions Judge, under 
sub-section 2 , such reference shall also include the 
case of an}' other of such persons who has been or¬ 
dered to give security. It is perfectly clear that if 
one of the persons concerned in the same proceedings 
has been ordered to give security for a period exceed¬ 
ing one year and other persons have been ordered to 
give security for a period not exceeding one year, 
the cases of all such persons are to be referred to the 
Sessions Judge under section 123 and no appeal lies 
to the Sessions Judge in the case of any such person. 
The learned Sessions Judge of Kashmir was not, there¬ 
fore, justified in entertaining appeals from these per¬ 
sons in this case from whom security had been de¬ 
manded for a period not exceeding one year. The 
learned Magistrate should have referred the cases of 
all these persons to the Sessions Judge and the 
latter should have dealt with all of them under section 
123 . 


The position, therefore, is that the order for se¬ 
curity demanded from Habib Hajam must be deem¬ 
ed to have been passed by the Sessions Judge and not 
by the Magistrate and as section 406 gives the right 
of appeal only when the security has been ordered by 
a Magistrate, no appeal lies in the present case. 

Considering that the appellant was unrepre¬ 
sented before me, I have gone into the evidence and 
considered whether there is any justification for in¬ 
terfering in revision on behalf of Habib Hajam. I 
find that there is a mass of overwhelming evidence 
against him. As many as seventeen witnesses whom 
the learned Magistrate and the learned Sessions Judge 
have believed, have deposed to specific acts which 
fall within the several clauses of section no and on 
the face of this overwhelming material I am convinced 
that the order of security was justified on the merits. 

The appeal in these circumstances is hereby dis¬ 
missed. 


1998 

Ph<igan 2H 9 


Appellate Civil. 

Before Mr. Justice Masud Hasan and 
Mr. Justice Haveli Ram.. 
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BHAGAT RAM— (Judgment-debtor)—Appellant. 

versus 

TOTA RAM and Others—(Decree-holders)- 
Respondents. 

Civil 2nd Appeal No. 68 of 1996. 


Civil Procedure Code (Act X of 1977 )— 0 - 41 , 
R. 33 —Power of Court of appeal. 

Two persons M and A brought a suit for recovery 
of certain money against defendants. This suit was 
dismissed hut on appeal the Additional District Judge 
passed a decree in favour of the legal representatives of 
M as through some misapprehension, A was not im¬ 
pleaded in the Court of appeal and it was represented to 
that Court that he seas d^nd. Second appeal to High 
Court was preferred by defendants and they impleaded 
A also as one of the respondents. This appeal was 
dismissed and suit stood decreed. The operative order 
of the High Court was that the decree passed bv the 
Additional District Judge in favour, of the plaintiffs be 
upheld. 

In the course of the execution proceedings of this 
decree objection was raised by defendants, judgment- 
debtors to its execntability on the ground that the decree 
is not in conformity with the judgment because A's 

name has been included in the array of the decree- 
holders. 


Held, that the decree passed by the High Court is 
not a nullity and is executable. This decree is open to 
no defect. Obviously the decree passed by the 
Additional District Judge has merged into the decree of 
the High Court. It is one of the elementary principles 
of law that the executing Courts should not go behind 
the decree except only when the decree was passed 
without jurisdiction. 


Madfas 99 ’ MS A ’ L R ,9 ’ 6 

l*ah&te 49^* T932 Calcutta 9 * A. I. R. 1925 
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A. I. R. 1934 Lahore 117; 
discussed avd distinguished. 

Appeal from the order of Ch. Bhagat Ram, 
Additional District Judge, Mirpur, dated 

24TH Poll 1906, UPHOLDING THAT OF PANDIT MuNNA 

Lai. Sharma, Sub-Judge, Kotli, dated 8th 
Batsakh 1995. 


Mr. Lok Nath Sharma— Advocate for Appellant. 
Pt. Bihari Lal Bakhari,—V akil for Respondents 
4 to 7. 

Mr. Dina Nath Mahajan —Advocate for Respond¬ 
ents 1 to 3. 


Masud Hasan J. —This is a judgment-debtor’s ap¬ 
peal arising out of an execution matter and it appears 
to us that by means of this appeal this Court and the 
executing Court below are asked to go behind the 
decree that was passed against the judgment-debtor. 
To appreciate the. controversy at this stage a few 
facts may be narrated. Two persons, Mul Raj and 
Anant Ram, brought a suit for the recovery of cer¬ 
tain moneys against Bhagat Ram, Sita Ram, Harbans 
Lal and Aniar Nath on the basis of an acknowledg¬ 
ment that was executed by Amar Nath. This suit 
was dismissed on the 14th of Chet 1990 but on ap¬ 
peal the Additional District Judge passed a decree in 
favour of the legal representatives of Mul Raj who 
happened to be his grand-sons. It appears that 
through some misapprehension Anant Ram was not 
impleaded in the course of the appeal to the learned 
Additional District Judge and it was represented to 
that Court that he was dead. The learned lower ap¬ 
pellate Court delivered judgment on the 9th of Bhadon 
1993. From this judgment a second appeal was 
preferred by the judgment-debtors. At this stage 
the judgment-debtors impleaded Anant Ram also as 
one of the respondents although he was not a party 
before the Additional District Judge. The appeal 
was dismissed on merits. The result was that the 
suit st< od decreed. The operative order of the 
High Court was that the decree passed by the Dis¬ 
trict Judge in favour of the plaintiffs be upheld. 
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In the course of the execution proceedings of 
this decree objection was raised by the judgment- 
debtors to its executability on the ground that the 
decree is not in conformity with the judgment be¬ 
cause Anant Ram’s name has been included in the 
array of the decree-holders. Thereupon the learned 
Subordinate Judge of Kotli launched upon, what ap¬ 
pears to us, to be a wholly uncalled for enquiry. He 
framed an issue to the effect whether the decree pass¬ 
ed by the District Judge and later affirmed by the 
High Court was an executable decree and whether 
the District Judge had any authority to pass such a 
decree. In our opinion this enquiry, at this stage, 
was wholly uncalled for. It is one of the elementary 
principles of law that the executing Courts should not 
go behind the decree except only when the decree has 
been passed without jurisdiction. We do not under¬ 
stand the objection at that stage to have been that 
the decree was passed without jurisdiction. Any 
how the learned Subordinate Judge came to the con¬ 
clusion that the decree was executable and set aside 
the objections made by the judgment-debtors. 


In this appeal it has been argued on behalf of 
Bhagat Ram one of the judgment-debtors that the 
decree is a nullity on the ground that it purports 
to have been passed in favour of Anant Ram visa 
vis whom the suit was dismissed by the trial Court. 
It appears to us, without going further into the mat¬ 
ter, that this is an argument which does not befit the 
judgment-debtor, Bhagat Ram. The facts as dis¬ 
closed before us reveal that it was only through a mis¬ 
apprehension with regard to the death of Anant Ram 
that he was not made party before the lower appel¬ 
late Court. He was in fact very much alive and the 
judgment-debtor, appellant at that stage, realising 
this technical defect impleaded him in the array of 
respondents^ It, therefore, does not lie in his mouth 
to say that"the fact'of bringing the name of Anant 
Ram on the record’should be a reason to defeat this 
decree/ 0 Besides we are of the' opinion that the de¬ 
cree, as it has been passed by the High Court, is open 
J*°. defect. Obviously, the decree "passed by the 
Additional District Judge has merged into the decree 
! he i- Hlgh Court - Learned Counsel's argument is 
that the decree of the High Court refers to the de- 
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cree of the District Judge and its reflection upon the 
decree-sheet is not correct. If that were so it was 
for the judgment-debtor to have the decree corrected- 
the executing Court has no power to alter the decree' 


In support of the argument that the decree is a 
nullity a number of rulings have been produced by 
the learned Counsel. I may briefly deal with these 
rulings. The first ruling is contained in Radha Kishan 
Laxmi Narain V. Bhagwan Das, A. I. R., Nagpur, 235 
In this case a decree was passed against certain minors 
and their objection at the time of the execution was 
that they were not properly represented at the time 
the decree was passed. This objection was upheld 
and the decree was treated as a nullity. This would 
show that as far as the minors were concerned, be¬ 
cause they had been able to prove that they were not 
properly represented, the Court had no jurisdiction to 
pass a decree against them. The next ruling is Veru 
and another V. Thekhedath Veetil Kannamma, A. I. 
R., 1926, Madras, 991. In this case a decree was 
passed against a person who was not on the record 
but who was a necessary party. It was held to be not 
binding on him and was declared void because his 
interests were found to be inseparable from those who 
were on the record. The position of a party against 
whom a decree has been passed and which is not bind¬ 
ing upon him is very much different from the position 
where the decree has been passed in favour of some 
party and the objection is taken by a third person to 
have it treated as a nullity because that party was 
not present. These rulings in my opinion are not 
applicable to the facts of the case before us. The 
next ruling is contained in A. I. R. 1932, Calcutta, 

9 Rabindra Nath Chakravarthi V. Jnanendra Mohan 
Rhaduri & others. This was the case of an award in 
which the objector was successful to show that the 
decree was not in conformity with the award. Here 
again it was held that a Court has no jurisdiction to 
pass a decree not in conformity with an award and 
the objection was allowed to' prevail. Two other 
rulings, namely A. I. R., 1925, Lahore, 494 and A. I. 
K- I 934 » Lahore, 117 have been relied upon to sup¬ 
port the proposition advanced on behalf of the judg¬ 
ment-debtor. In both these rulings the decree was 
admittedly passed against a dead person. Now it is 


Law Re fori s. 


ICy 


VOL. I.J 


obvious that a decree against a dead person is with¬ 
out jurisdiction. The principle laid down in these 
rulings, i.e., that in certain conceivable cases where 
Court has no jurisdiction decrees passed by that 
Court are nullities and may be objected against at 
every stage, whether that stage happens to be the 
stage of execution or otherwise cannot be questioned. 
But that is not the question before us. It is not con¬ 
tended here that the Court had no jurisdiction to pass 
the decree. The contention is that the decree docs 
not faithfully interpret the judgment. 1 am, there¬ 
fore, of the opinion that these rulings are not ap¬ 
plicable to the facts of the case before us. 


The respondents other than Tota Ram, i.e., the 
minor sons of Amar Nath have instructed their counsel 
to join cause with the judgment-debtor Ilhagat Ram. 
I find that these respondents did not make these ob¬ 
jections before the executing Court nor filed an ap¬ 
peal here and I am of the opinion that their learned 
counsel has no locus standi to demand a hearing in 
this matter. He seeks support from the provisions of 
Order 41, Rule 4, Criminal Procedure Code. That 
provision only says that the Court is entitled to pass 
an order in favour of the parties before it but the 
question is whether the parties have a right of 
audience. I find that these judgment-debtors have 
no right of audience. The result, therefore, is that 
although I do not agree with the treatment meted 
out by the learned lower'appellate Court to this case 
I find that the conclusion to which it has reached by 
this devious method is correct and should be main¬ 
tained. I will, therefore, dismiss this appeal with 
costs. 


Haveli Ram J. —I agree and w r ould add that 
these contentions were raised by the learned counsel 
for the appellant before the High Court when the 
matter came up before it on the previous occasion. 
Having failed on that occasion I do not think the 
learned counsel can reagitate the same question now. 
The learned counsel for the appellant has argued that 
although in the decree passed by the learned District 
Judge as well as in that passed by the High Court 
Sf ,™ ord “plaintiffs” is used, yet the word “plain¬ 
tiffs as used therein excludes Anant Ram. This 
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may be plausible so far as the decree passed by the 
District Judge is concerned, because he was under 
the impression that Anant Ram was dead. But 
even he by referring to the minor sons of Anant Ram 
in his judgment has indicated that he did not intend 
to exclude Anant Ram from the benefit of the de¬ 
cree. It is, therefore, clear that the term “plain- 
tills" as used in both the decrees was not intended to 
exclude Anant Ram. 


Revisions! Civil. 

1998 Before Mr. Justice Masud Hasan. 

Phagon 22 < “ 

LADHOO — Plaintiff)—Applicant. 

versus 

ABDULLA and others—(Defendants) — Non-ap¬ 
plicants. 


Civil revision No. 15 of 1998. 

Contract Act ( IX of 1977)— Section 68— claim for 
necessaries supplied to minors — what are not neces¬ 
saries. 

Section 68 contemplates supply of necessaries suited 
to minors' condition in life. This would naturally mean 
that remote circumstances like the indebtedness of the 
father or the actions of the mother not directly connected 
with the supply of necessaries to the minors could not be 
used to prove that the money was spent for the benefit 
of the minors. 

Revision from the order of Th. Shiv Ram, 
Subordinate 5 Judge, Jammu, dated 28th Sawan 

1998 REVERSING THAT OF KlIAN MOHAMAD MuZAF- 
far Khan, Munsiff, Ranbirsinghpura dated 
27TH Sawan 1997. 

Mr. Amar Chand Vaid —Vakil for Applicant. 

Mr. Ram Lal Anand—A dvocate for Non-appli¬ 
cants. 


This case had rather a chequered career and in 
the circumstances disclosed I feel that it should not 
have been shuttle-cocked from one Court to another 
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before arriving at a judgment. The suit was quite 
a simple one for the recovery of a sum of Rs. 3 00 
on the basis of a bond dated 24th Maghar 1989. It 
appears that on that date there was renewal of an 
earlier bond dated 28th Katik 1985 which was exe¬ 
cuted by one Mst. Raj an for Rs. 200 in her capacity 
as guardian of two minor boys namely Abdulla 
and Ali Ahmed in favour of Ladhoo the present plain¬ 
tiff and one Chetu the husband of the defendant Mst. 
Barkati. Mst. Barkati has been made defendant 
because Chetu is dead and Chetu had sold his share 
to Ladhoo. 


Mst. Rajan is dead and of the minors on whose 
behalf this bond was alleged to have been executed, 
Abdulla has become a major and other Ali Ahmed is 
still a minor. These two defendants, i.e., Abdulla 
and Ali Ahmed pleaded in their defence that they had 
no knowledge of the circumstances in which this bond 
was executed. They further pleaded that in any 
case Mst. Rajan had no authority in law to enter into 
any transaction of the kind. In a separate written 
statement Mst. Barkati admitted the claim advanced 
by the plaintiff. It appears that the defendants 
Abdulla and Ali Ahmed also pleaded that some land 
belonging to them had come into the possession of the 
plaintiff and that the plaintiff should be taken to 
have reimbursed himself for any monies which may 
be found due to him. The learned Munsiff who tried 
this suit recorded a finding that the execution of this 
bond was proved and also the payment of Rs. 200 to 
Mst. Rajan but he held that Mst. Rajan had no autho¬ 
rity to enter into this transaction and that the con¬ 
tract was He', thereupon, dismissed the suit. 

Being a suit .under the Agriculturists' Relief Act a 
revision was preferred straight to the High Court 
which remanded the suit for fresh enquiry on the 
ground that mere finding that Mst. Rajan had no 
authority to execute was not sufficient and that it 
was necessary for the trial Court to find out, presum¬ 
ably under section 68 of the Contract Act, that the 
money that was borrowed by Mst. Rajan was not 
spent on the necessaries of the minors. On that 
remand the learned Munsiff recorded the finding that 
^ j n ? one y was spent for the benefit of the minors 
and decreed the suit. An appeal was lodged before 
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the learned City Judge who again felt the necessity 
of remanding this suit ostensibly on the plea that the 
defence taken on behalf of the defendants Abdulla 
and Ali Ahmed with regard to the possession of their 
land by the plaintiff was not adverted to. This de¬ 
mand was under Order 41, Rule 25. The Munsiff 
submitted a report which was categorically rejected 
bythe learned lower Court as a report of practically no 
consequence. At this stage the lower appellate Court 
itself went into the case and upset the finding of the 
learned Munsiff with regard to the finding that the 
money was spent on the necessaries of the minors 
and dismissed the suit. 

This is, therefore, the plaintiff’s application in 
revision and it has been strenuously argued on his 
behalf that the findings recorded by the learned lower 
appellate Court are not correct. It is contended in 
the first instance that it was not necessary for the 
plaintiff in a suit of this nature to prove the manner 
in which every item of money borrowed was spent 
and all that was necessary to prove was that at the 
time this money was borrowed the minors had no 
assets sufficient to support them and that this money 
was primarily spent in providing necessaries of life 
to them. 

I find that the legal position is very correctly 
stated by the learned counsel on behalf of the ap¬ 
plicant. 'I here is, however, no proof in support of 
the legal proposition as stated. The evidence in the 
case confines itself only to (a) that Mst. Raj an bor¬ 
rowed subsequent to this transaction a sum of Rs. 41 
from the Co-operative Ba.nk and (b), ,f,h^t /to the same 
Bank the husband of Mst: Rajan, i.e., the father of 
the minors stood indebted to the sum of Rs. 270. 
From these two circumstances it is sought to compose 
the inference that it must be presumed that the 
minors had no assets and that the money should have 
been spent upon their necessaries. In all conscience 
this is too large a presumption to be drawn from 
these circumstances. Section 68 contemplates sup¬ 
ply of “necessaries suited to his (minors) conditions 
in life’’. This would naturally mean that remote 
circumstances like the indebtedness of the father or 
the actions of the mother not directly connected 
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with the supply of necessaries to the minors could 
not be used to prove that the money was spent for 
the benefit of the minors. It was onlv to be ex- 
pected in a suit like this that the plaintiff would 
be careful to prove that he had made enquiries 
that the minors stood in need of certain necessaries 
at the time the money was borrowed and 
■that immediately after that these needs were com¬ 
plied with. I am of the opinion that although the 
Court has not said so in so many words that is the 
lacuna in the case. Whatever oral evidence has 
been led on behalf of the plaintiff has been disbeliev¬ 
ed and the Court has refused to draw from the two 
circumstances narrated above the inference which it 
was asked to draw. 

It is next argued that if a decree could not be 
passed against the minors in this case then as far 
as Mst. Barkati is concerned a decree to the extent 
of Rs. ioo should have been passed against her be¬ 
cause she had confessed judgment. Here again there 
seems, to my mind, a little confusion. It was not 
for Mst. Barkati to admit the legality of the original 
contract. She only admitted the fact of such trans¬ 
fer which was made by her husband Chetu to Ladhoo. 
If the initial transaction of the contract between 
Ladhoo and Chetu on one side and Mst. Raj an on 
the other failed them obviously the transfer of a 
moity, interac, would not charge one or the other 
with any liability arising out of that contract. These 
two grounds, therefore, in my opinion fail. 

It is lastly argued on behalf of the plaintiff that 
at least so far has been proved that the plaintiff had 
advanced Rs. 200 to Mst. Raj an and that having 
been deprived of that money concessions should be 
shown to him with regard to the payment of costs. 

I am not disposed to interfere with the order of the 
lower appellate Court with regard to costs in that 
Court but I would like to stretch a point in favour of 
the plaintiff and would direct that the costs of this 
proceeding may be borne by^the parties. 
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Appellate Civil. 

Before officiating Chief Justice (Mr, Janki Nath Wazir) 

and 

Mr. Justice Masud Hasan. 

RAM SARAN PH AN I RAM—(Defendants)— 

f Appellants. 

versus 

SARAN SINGH and Others—(Plaintiffs) — 
Respondents. 

r vil Second Appeal No. 176 of 1998. 

(1) Transfer of Property Act ( XL!I of 1977)— 
Section 1 23— registered deed of gift—not specifically 
denied by executant — proof—Evidence Act (XIII of 
19 77) — Section 68— Whether delivery of possession 
necessary for validity. 

Held that having regard to the proviso to Section 68 
of the Evidence Act in case of registered instruments 
which are not specifically denied by the executants, the 
calling of a witness to prove attestation is not necessary. 

Held further that the rule of Hindu Eaw that de¬ 
livery of possession should accompany the gift to make it 
valid has now been diluted by the provisions of Section 123 
of the Transfer of Property Act and is to this extent 
abrogated that where a document of gift is a registered 
document, delivery of possession is not necessary. 

(2) Hindu Lose—Joint family — Partition — Defini¬ 
tion of shares in revenue papers — presumption. 

Held that definition of shares in revenue papers is a 
circumstance which would go to support the presump¬ 
tion that there has been a partition of a joint family. 
A. I. R. 1940 Oudh 96 referred to. 

Second Appeal from the decision of Lala 
Haveli Ram, District Judge, Jammu, dated 24TH 

HAR, 1998, UPHOLDING THAT OF LALA BARKAT RAI, 

Subordinate Judge, Udhampur. dated 22ND 

Magh 1997. 
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Mr. Roop Chand Nanda— Vakil for Appellants. 
MR. Pindi Das Goswami —Advocate for Respon¬ 
dents. 


Per Offg. C. J. —This is the defendants’ second 
appeal arising out of a suit for the possession of cer¬ 
tain property which was the subject matter of a gift. 
One Chetu, who was a co-sharer in khewat No. 18 
consisting of 880 Kanals of land, made a gift of 
his share which was stated to be one-fourth in the 
khewat to Saran Singh plaintiff on the 8th Phagon 
1991. Chetu died. The allegation in the plaint is 
that the property was jointly held by the co-sharers 
and that possession was not delivered to the donee, 
hence this suit. Ram Saran and Dhani Ram repre¬ 
senting themselves to be the collaterals of Chetu con¬ 
tested the suit and pleaded in the first instance that 
no gift was made and secondly that Chetu had no 
right to make a gift of the property. It was also 
pleaded that Chetu had no right left in the land and 
that the defendants have perfected their title by 
adverse possession. Munshi son of Hamira was also 
made a party but he did not contest the suit and we 
are informed that he has been adopted in another 
family. 

The Courts below recorded unanimous findings 
upon the issues that were raised by the pleadings of 
the parties. It was held that the gift was a valid 
gift, Chetu had a right in the property; no adverse 
possession was proved; and the suit was eventually 
decreed. 

It has been argued on behalf of the defendants 
before us that the gift is invalid because it was of 
joint property and it should not be enforced because 
Chetu was not in possession of this property and de¬ 
livery did not take place. Side by side with this 
argument stress is laid upon a technical contention 
that the deed of gift is invalid because it offends 
against the provisions of S. 123 of the Transfer of 

property Act in as much as due attestation has not 
been proved. 

it. 4. T ^ e 3?* deed “ a registered one and in proof of 
that deed the plaintiffs produced the scribe who 



116 


The Jammu and Kashmir. 


[Vol. I. 


deposed that it was signed by the executant in his 
presence. Learned counsel’s argument is that it was 
necessary to produce evidence of attestation. 
It is argued that attestation lias the same meaning as 
in S. 59 of the Transfer of Property Act with regard 
to mortgages wherein the evidence of at least one 
attesting witness is essential. In advancing this 
argument, the provisions of S. 68 of the Evidence 
Act were lost sight of. The proviso* to that section 
la3’s down that where an instrument is registered, 
production of an attesting witness in proof of execu¬ 
tion shall uQt be necessary. On this point a fine 
difference is sought to be drawn by the learned coun¬ 
sel that the production of witnesses is different from 
the proof of attestation. A witness is obviously pro¬ 
duced to prove something and if it is provided that 
in certain circumstances the production of that 
witness is not necessary it can only mean that what 
the witness would have proved will be presumed to 
have been proved without his doing so. There is 
authority for this view. In Mst. Aziz un-Nissa V. 
Siraj Husain and others—A. T. R. 1934, Allahabad 
507, the parties had agreed “that all registered docu¬ 
ments should be admitted in evidence without proof 
of tahrir 10.1 tulnnil". Their Lordships were of the 
opinion that in view of the clear agreement between 
the parties it was not necessary to call any attesting 
witness. It appears that in that case their Lordships' 
attention was not drawn to the proviso to S. 68 of the 
Evidence Act which was added bv S. 2 of the Indian 
Evidence (Amendment) Act, 1926 (31 of 1926). In 
our judgment, having regard to the proviso to S. 68 
of the Evidence Act in case of registered instruments 
which are not specifically denied by the executants 
the calling of a witness to prove attestation is not 
necessary. 


It is true that it has not been definitely pleaded 
in this case that there has been any partition of this 
property but we have it on the record that between 
Chetu and Hamira on one side and Ram Saran and 
Dhani Ram defendants on the other, there has been a 
disruption of the joint family in the first instance 
and that these people have been living separately. 
We further find from the Jamabandi of the year 
1 993-94 which is on the record that the shares of the 
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branch of Chetu and Hamira on one side and that of 
Ram Saran and Dhani Ram on the other, h ave been 
entered as defined shares and the property is not 
entered as joint property. The lower Courts have 
taken these two circumstances into consideration and 
have held that they afforded sufficient indication of 
the fact that there has been, either by arrangement 
interse or otherwise, a disruption of the joint proper¬ 
ty. This proposition is supported by various rul¬ 
ings and reference may with advantage be made to 
1040 Oudh 96 where it has bet 11 laid down that defini¬ 
tion of shares in revenue papers is a circumstance 
which would go to support the presumption that 
there has been a partition of a joint family. It was 
open to the defendants to prove affirmatively that 
there has been no disruption of the family and there¬ 
fore the gift is invalid but we find that no evidence 
whatever has been led on behalf of the defendants 
to that effect and we are therefore relegated to such 
material which is on the record and which is only in 
the shape of revenue entries, and the circumstances 
that one of the co-sharers Hamira sold a portion of 
the property holding it out as his exclusive share. 
We might at once concede that the proof is slender 
with regard to this presumption but in the absence 
of anything to the contrary the unanimous finding 
recorded by the Courts below in this behalf must be 
Upheld. 

It is lastly argued that the gift must fail because 
it has not been accompanied by delivery of posses¬ 
sion. It is true that the pure Hindu Law would re¬ 
quire that delivery of possession should accompany 
the gift to make it valid but as has been pointed out 
on behalf of the plaintiffs respondents, this rule of 
Hindu Law has now been diluted by the provisions of 
S. 123 of the Transfer of Property Act and is to this 
extent abrogated that where a document of gift is a 
registered document, delivery of possession is not 
'necessary. This provision also is now incorporated 
in, the text .books on Hindu Law (See S. 358 of Mulla’s 
Hindu Law 9th Edition, 1940). The result is that 
the three grounds of attack adopted by the defend- 
• ants to defeat the plaintiffs’ suit fail. The suit there- 
Xore must stand decreed. 

Ii! 'This appeal is dismissed with costs. 
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Appellate Civil. 

Before Mr, Justice Masud Hasan. 

NARSINGH DAS and Others — (Defendants)_ 

Appellants. ’ 


versus 

1998 SALAD MOHAMAD and Others — (Plaintiffs)_ 

- Respondents. ' ’ 

Phagan 29 . 

Civil 2nd Appeal No. 87 of 1997. 

Mortgage—Redemption—Evidence Act (XIII of 
r 9 77 ) Sections 65 (<7) and 66 Proviso—Notice for pro¬ 
duction of mortgage-deed when not necessary — Presump¬ 
tion. 


Where the fact that a mortgage deed was executed is 
presumed because of its mention in mutation entries, 
it must be further presumed that it will he expected to 
be w the posscssioii oj the niOTtga gee. -> 

Notice to produce, as contemplated under section 65 
of the Evidence Act. is not necessary as it must be as¬ 
sumed by virtue of proviso to section 66 of the Evidence 
Act that the defendant—mortgagee will be asked to pro¬ 
duce the document. 

Appeal from the decree of Pt. Satya Lal, 
Subordinate Judge, Kotli, dated i8th Magh, 1997 

REVERSING THAT OF THAKUR DuRGA SlNGH, MuNSTFF, 
RaJOURI, DATED 2 I ST H AR I997. 

Mr. Dina Nath —Advocate for Appellants. 

Mr. Beiiari Lal—V akil for Respondents. 

This is a defendant’s appeal in a suit for 
the recovery of possession of certain property by re¬ 
demption of a mortgage. 

This suit was brought on the nth of Sawan T996 
by Salah Mohamad and three others namely 
Faiz Mohamad, Bahadur Hussain and Mohamad Hussain 
on the basis of a mortgage for Rs. 45. The mortgage 
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is stated to have been executed by Salah Mohamad and 
his three brothers of whom Atta Ullah was one. The 
property mortgaged is 40 Kanals and 17 Marlas of land. 
Kanshi Ram was the mottgagee-defendant. He died 
after the institution of the suit and hib son Narsingh Das 
was impleaded as his legal representative. The other 
defendants are one Anant Ram who also happened to 
be in actual possession of the land along with Kanshi Ram 
and Bhagat Ram in whose favour Atta Ullah executed 
a sale deed of his one-fourth share. The plaintiffs ex¬ 
cluded this one-fourth share and sued for redemption of 
30 Kanals and 13 Marlas of land stating that to be the 
three-fourth share belonging to them. Atta Ullah is 
dead and the three other plaintiffs are also representatives 
of the original mortgagors with Salah Mohamad. 

Kanshi Ram and Anant Ram submitted a joint 
written statement in which they denied the existence of 
the mortgage which, as it turned out later, was equivalent 
to the plea that the mortgage was not valid and, there¬ 
fore, a nullity. They set themselves up as the pro¬ 
prietors of the whole land on the basis of a sale deed 
also executed by Atta Ullah in favour of three persons, 
Kanshi Ram, Anant Ram and Jalla Ram on the 9th of 
Chet 1972 for the entire 40 Kanals and \y Marlas. It 
was further pleaded that if the sale deed is held to be 
void the defendant should be taken to be in adverse pos¬ 
session of the land and as such the plaintiffs’ suit should 
be dismissed. 

The trial Court which was the Munsiff of Rajouri 
recorded the findings that Kanshi Ram held as a mort¬ 
gagee as shown by the revenue records. He further 
held that the sale deed, dated 9th Chet 1972, extinguish- 

a ^ so held that the possession of 
the defendants was that of vendees and dismissed the 
suit. 


On appeal the learned Subordinate Judge of Kotli 
overset the Munsiff and held that mortgage was proved 
and so also was the sale deed proved. It was held that 
tne plaintiffs were entitled to redeem as the sale deed 
would not have any adverse effect upon their mortgage. 
It was held that the plaintiffs were entitled to redeem oc 
payment of the full mortgage money which was Rs. 45, 
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It appears that subsequent to the execution of the 
s.ile iieed of 9th Chet 1972 Atta Ullah had executed 
another sale deed of his entire share on the 11th of 
M tgh 1973 in favour of Bhagat Ram and Lachhman Das. 
Mutation on the basis of this sale deed took place on 
the 28th of Katik 1974 upto which time Kanshi Ram, 
Anant R im and Jalla Ram had not applied for muta¬ 
tion on the basis of the s.ile deed in their favour and 
when they did so apply their application was rejected 
because of the mutation of 28th Katik 1974. There¬ 
upon they brought a suit for declaration that they were 
entitled to mutation on the basis of their sale deed and 
eventually they got this declaration from the High 
Court on 19th Maghar 1988. Jalla Ram is dead. His 
share has devolved upon Anant Ram and Kanshi Ram’s 
son Narsingh Das. The position, therefore, is that 
Narsingh Das and Anant Ram are in possession of this 
property. They have the sale deed of 9th Chet 1972 
executed in their favour by Atta Ullah who had only 
one-fourth share in this property. There is also in 
existence the mutation entry of 20th Baisakh 1963 evi¬ 
dencing a mortgage in favour of the plaintiffs. 

It is contended on behalf of the defendants appel¬ 
lants that the suit having been brought more than 12 
vears after the vendees, under the sale deed of the year 
1972, had been in possession of this property the plain¬ 
tiffs are not entitled to maintain this suit as the 
mortgage is extinguished and the sale is in force. The 
argument is based upon the contention that Atta Ullah, 
who was one of the three brothers of the original mort¬ 
gagors, was in possession of the entire land and that 
subsequent to the mortgage he put his vendees in posses¬ 
sion on his own behalf. It is asserted that after the 
execution of the sale deed the vendees possession should 
be taken to be adverse to the mortgagors and as more 
than 12 years have elapsed the mortgagors are left with 
no rights. It is next contended that the alleged mort¬ 
gage has not been duly proved. All that has been 
shown on behalf of the plaintiffs is an entry in the reve¬ 
nue records that a mortgage had been executed. No 
attempt has been made by the plaintiffs to get hold of a 
copy of this mortgage deed. Nor has it been proved 
that the plaintiffs were entitled to lead secondary evi¬ 
dence. 

The first question that would require decision would 
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be whether the plaintiffs have proved the mortgage on 
the basis of which they brought this suit for redemption. 
It is true that there is no deed o£ mortgage on the record.. 
The plaintiff's hied a copy of the Jamabandi for the year 
1993-94 in which they are recorded as mortgagors and 
Kanshi Ram is entered as a mortgagee over the disputed 
land by means of the mutation order No. 72, dated 20th 
Baisakh 1963. The plaintiffs produced the Patwari of 
the village on their behalf and he deposed that the entries 
have been consistently showing the plaintiffs as mort¬ 
gagors and Kanshi Ram as mortgagee and that the 
latter’s possession is the possession of a mortgagee It 
appears that in the course of the appeal before the 
learned Subordinate Judge the plaintiffs hied the copy 
of the mutation entry itself of the year 1963 in which it 
is mentioned that the mortgage was executed by means 
of a deed in the year 1948. 


It is contended on behalf of the plaintiffs that this 
entry shows that there was a mortgage deed executed 
in the year 1948.In the natural course of events this 
deed would be expected to be in the possession of the 
mortgagees one of whom Kanshi Ram is a defendant 
whose duty it was to produce it. It is urged that notice 
to produce, as contemplated under section 65 of the 
Evidence Act, was not necessary as it must be assumed 
by virtue of proviso to section 66 of the Evidence Act 
that the defendant mortgagee will be asked to produce 
thte document. This circumstance it is contended would 
entitle the plaintiffs to lead secondary evidence and the 
recitals of the mortgage in the mutation record were 
sufficient to raise a presumption that the mortgage exist¬ 
ed and was acted upon. There is force in‘this argu¬ 
ment and in the face of entries in the revenue records 
and the mutation proceedings of the year 1963 together 
with the evidence of the Patwari the existence of the 
mortgage must be taken to be proved. 


This is a suit for possession and even if the mort¬ 
gage had not been proved the point for consideration 
would have been whether there was any evidence to 
prove the plaintiffs’ title to a decree for possession. The 
„ continued entries, in the revenue papers showing the 
. plaintiffs as mortgagors and the Patwari’s evidence led 
the Court below to record a finding that the defendants’- 
possession was that of a mortgagee and that the plain¬ 
tiffs ;were owners of the land. In this event too the 
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plaintiffs would be entitled to possession over the 
property in suit and as the defendants were in posses¬ 
sion of the property as mortgagees for more than 12 
years they must be taken to have acquired mortgagee 
r.gnts bringing into existence a legal operative mortgage 
which the plaintiff's should redeem before they can be 
awarded a decree lor possession. The question, there¬ 
fore, whether the mortgage is proved must be answered 
in the plaintiffs’ favour. 


1 he second contention that the mortgage is extinguish 
eel because of this sale deed executed by one of the mort- 
gagors in favour of the mortgagee lias not much force. 

Hie sale deed executed by Atta Ullah in favour of the 
mortgagee Kanshi Ram and his brothers over and be¬ 
yond his title cannot be said to be a valid deed. At 
be s t Kanshi Ram, the mortgagee, by virtue of that sale 
deed has purchased no more than Atta Ullah’s right of 
iedeinption. Jo the extent of that share there is fusion 
of the rights of the mortgagor and the mortgagee. 
Kanshi Ram is substituted in the place of Atta Ullah but 
as far as the rights of the other mortgagors are concerned 
they cannot be affected by this sale deed. The other mort- 
gagors arc entitled to redeem their share on payment of 
the mortgage debt. In my judgment the finding of the 
lower appellate Court that the mortgage is not 
extinguished and that the plaintiffs are entitled to re¬ 
deem is a correct finding and must be upheld. This 
second appeal, therefore, will stand dismissed with 
costs. 


Appellate Civil. 

1998 Before Mr. Justice Masud Hasan 

---- and 

Phigm 28. Mr. Justice Haveli Ram. 


FIRM BADRI NATH MAYA DAS— (Decree- 
holders)—Appellants. 

versus 

SAW AN MAL and Others—(Judgment-debtors)— 
Respondents. 


Civil ist Appeal No. 63 of 1996. 


(1) Execution of decree—Objections of Judgment- 
debtor with respect to order of attachment overniled by 
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executing Court—Neither party appealed end order be¬ 
came final between the parties—Whether oi jections pre¬ 
viously raised by the judgment-debtor with regard to the 
validity of attachment could be entertained again at 
some later stage in the same proceedings. 

Held that the order which decided the subject 
matter of these objections had become final between the 
parties, there was no ground for the executive Court to 
revert to that matter. 

(2) Civil Procedure Code—Section 60— Attachment 
and sale of agricultural land—Amendment by Act 
No. Ill of 1993— Whether subsequent amendment can 
affect the attachment or sale made before the amendment 
was made. 

Held that the amendment made by Act No. ITI of 
1993 has no retrospective effect. 

Kashmiri Mai versus Shami Shah (43 P. L. R 
J. & K. 181) relied upon. 

Appeal front the order of Pt. Bishamber Nath, 
Senior Subordinate Judge, Jammu, dated 8tjt Chet 
1995 - 

Messrs. Chaman Lai. and Ladha Singh— Advocates 

for Appellants. 

Mr. Dina Nath —Advocate for Respondents. 


. Masud Hasan J. —Tn the course of the exe¬ 
cution of a money decree passed on the 29th of Assuj 
,1971 by the Senior Subordinate Judge of Srinagar pro- 
ceedings were transferred for execution to the Court of 
oenior Subordinate Judge at Jammu. One of the 
. P ra yers in the application for execution was for the 
attachment of certain agricultural land belonging to the 
judgment-debtors. On the 27th of Maghar 197; the 
executing Court passed an order in conformity with the 
, prayer in the application and the record was sent to the 
evenue authorities to proceed with the execution. It 

, Course of these proceedings the de- 
eveni,Ju, er default ed m putting his appearance and 
y on the 8th of Haf 1990 this application was 
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consigned to the record room. The terms of this order 
would he a matter of some importance and may be de¬ 
tailed at this stage. The order was that the decree- 
holder defaulted from putting in appearance and the 
papers may be consigned to the record room “for the 
present” On th< 22nd of Katik 1990. the decree- 
holder, being a prised of this order, put in appearance 
and contested that he had not at any point of time de¬ 
faulted before the executing Court. At this stage the 
proceedings were revived and it appears that the judg¬ 
ment-debtors preferred certain obWp’nns to the exe¬ 
cution of this decree. Some of these objections related to 
the fact that the application was not maintainable because it 
was not presented bv a duly authorised person. In 
between this time anti the oth of Jeth 199? an amendment 
to section 60 of the Civil Procedure Code was published. 
Bv virtue of this amendment agricultural land even in 
the possession of tenants was held not liable to attach¬ 
ment and sale in the course of execution proceedings. 
The judgment-debtors at once lodged objections on this 
score. This matter came up before the learned Senior 
Subordinate Judge and bv an order, dated the nth of 
Sawan 1903 that Court decided, in effect, that the amend¬ 
ment will not effect temporarv alienations. Neither party 
proceeded in grievance against that order which should 
be taken to have become final between them. After 
this matter was so decided, it appears that the judgment- 
debtors again preferred certain other objections against 
the execution of the decree. By an order, dated 22nd 
Sawan 1904 the objections raised bv the judgment- 
debtors to the execution were dismissed bv the executing 
Court and the judgment-debtors appealed to the High 
Court. Bv an order, dated 2nd Baisakh 1995- the High 
Court remanded the proceedings again to the Senior 
Subordinate Tudge for recording, the statement of a cer¬ 
tain person before the finding whether the application 
was maintainable and was dulv presented, could be finally 
formulated. On that remand the matter came up before 
the same Court presided over by another learned Judge 
and we find from the order of the 8th of Chet tqo^ that 
this learned Judge without reverting to the matter of re¬ 
mand entertained the objections that were previously 
raised bv the judgment-debtors with regard to the validity 
of attachment and liability to sale of this agricultural land 
and proceeded to decide that matter over again. This 
is the decree-Kolder’s appeal from this order of the 8th 
of Chet 1995. 
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The appellant contends that the order of the nth 
of Sawan 1993 which had decided the subject matter of 
these objections had become final between the parties 
and there was no ground for the learned J udge to revert 
to that matter. It was further argued that the amend¬ 
ment of 9th Jeth 1993 was not entitled to be given re¬ 
trospective effect and that this question has already been 
so decided by a Division Bench of this Court in 
Kashmiri Lai and another versus Shami Shah, decided 
on 15th Phagan 1997 (43 P. L. R. J. & K. 181). 


In our judgment there is force in these contentions. 
It is obvious that the matter that has been decided after 
the remand by the learned Senior Subordinate Judge was 
certainly not the matter upon which the case was remanded 
and certainly did not arise out of these objections of the 
judgment-debtors which were before his predecessor. 
These objections, which may again be re-iterated, were 
that the person who actually presented this application 
for execution was not duly authorised to do so and that 
for various other reasons the application was not main¬ 
tainable. The High Court was of the opinion that that 
matter was disposed of without taking material evidence 
and the case was remanded for the purpose of taking 
that evidence and then deciding the matter. It is true 
that in die remand order the words used by this Court 
are that the “whole matter” may be decided but the 
meaning of the words “whole matter” in that setting is 
the matter which was before the Senior Subordinate 
Judge at that time and obviously not those matters which 
had already been decided and had, in a manner, become 
final between the parties. 

On behalf of the judgment-debtors a very strenuous 
argument has been made before us by Mr. Dina Nath 
and the gist of his argument is that the effect of the 
amendment of 9th Jeth 1993 would amount automatically 
to the attachment made in this case, having come to an 
end. . He next argued that that amendment had taken 
away the power of the Court to sell as contra-distinguish¬ 
ed from its power to attach and that even if the power 
to attach had subsisted the power to sell was not avail¬ 
able. With regard to the first argument we find that we 
are completely unable to agree. The amendment of 
9th Jeth 1993 could not have the effect of putting an end 
to attachment in proceedings which had started earlier. 

In ordinary legal parlance it would mean that the amend- 
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merit of 9th Jeth 1993 had no retrospective effect. We 
fee! that 11 would be futile to discuss that matter any 
further because a Division Bench of this Court has come 
to the conclusion that this amendment cannot be given 
retrospective effect. 

With regard to the distinction that is sought to be 
drawn by the learned counsel between attachment and 
sale we may at once say that it is more ingenious 
than substantial. In any case we do not propose to 
pass any remarks with regard to that argument because 
we feel that at this stage we are not called upon to do 
so. The matter before 11s simply is the validity or 
otherwise of the order of 8th Jeth 1995 made by the Senior 
Subordinate Judge and for reasons which we have al¬ 
ready detailed above that order cannot be allowed to 
stand because he decided certain matters which were not 
before him or before the High Court. We will, there¬ 
fore, set aside that order and send the case back to the 
learned Senior Subordinate Judge with the direction that 
the subject matter of the order of remand may again be 
reverted to and decided, if that has already not been done, 
;yul then proceedings may be taken in accordance with 
law. Costs of these proceedings will be borne by the 
judgment-debtors. Costs hereafter will abide the result. 


Appellate Civil. 

Before Mr. Justice Masud Hasan 

and 

Mr. Justice Haveli Ram. 

QUTA B DIN—(Applicant)—Appellant. 

versus 

NAIHU RAM and Others—(Decree-holders)— 

Civil ist Appeal No. 16 of 1998. 

Civil Procedure Code (Act X of 19 77) — O. XXI-A- 
insolvevt judgment-debtors—Definition of " insolvent "— 
Rule 8 explained. 
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Before a person can be declared an insolvent under 
Order XXI-A Civil Procedure Code, it must be shown 
that his liabilities exceed his assets although this condi¬ 
tion is not specifically mentioned in Rule 8 of the said 
Order. 

Appeal from the order of Pt. Gang a Ram, 
District Judge, Mirpur, dated ioth Assuj 1998. 

Mr. Ram Lal Anand —Advocate for Appellant. 
Messrs. Dina Nath and Jaswant Singh —Advocates 
for Respondents. 

Per Haveli Ram J. —The appellant’s application in 
insolvency was dismissed by the learned District Judge 
of Mirpur on the ground that his liabilities did not ex¬ 
ceed his assets and that he had been guilty of specific 
acts of bad faith. 

The learned counsel for the appellant opened his 
argument with a very novel proposition. He argues 
that under the provisions of Order 2>-A, Civil Procedure 
Code, which embodv the law of insolvency, in force in 
the State, it is neither necessary for the applicant to 
allege nor to prove that his liabilities exceed his assets. 
We think that it is implicit in the very use of the word 
“insolvent” that this condition must he satisfied before a 
person can be declared an insolvent. The Sale of 
Goods Act which has been recently placed upon the 
Statute Book, contains the definition of the word “in¬ 
solvent”, but perhaps it would not be strictlv correct to 
rely upon that definition for the purpose of interpreting 
that wofd as used in Order 21-A, C. P. C. because the 
two Acts are not in parimateria. Nevertheless, Order 
21, clearly contemplates that a person must be shown to 
be an insolvent before he is declared as such, although 
there is no express provision to this effect in the said 
Order. It has been so held verv recently in a case de- 
'cided by a Division Bench of this Court to which one of 
us was a party. The argument of the learned counsel 
for the appellant that every person who makes an appli¬ 
cation in insolvency must be declared an insolvent if the 
Court is satisfied about the matters specified in clauses (a) 
1 tb (<Z) of Rule 8 of the said Order, does not appear to 
be soupd. 'According to Our reading of Rule 8, if the 
* Cotirt is satisfied as to such matters it may declare the 
applicant to be insolvent. The word here used is 
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2may” and not “shall” and this is significant. It is 
further provided that if the Court is not satisfied as to 
such matters it “shall” make an order rejecting the appli¬ 
cation. I he word used here is “shall” and this is also 
significant. This different phrasiologv leads us to the 
conclusion that if the Court is satisfied as to the matters 
specified in the four clauses of the said Rule it may but 
is not bound, to declare the applicant an insolvent. But 
1 the Court is not so satisfied it is bound to reject the 
application in insolvency. It follows that the applica¬ 
tion in insolvency may be dismissed on grounds other 
than those specified in the aforesaid four clauses. One 
ot these grounds, obviouslv can be that the liabilities of 
the applicant do not exceed his assets. The law of 
insolvency, was enacted for the benefit of honest debtors 
and before a person is declared insolvent two things must 
be proved : in the first place, that he is reallv an insol- 
vent t. e. he is unable to pay his debts because his lia¬ 
bilities exceed his assets and. secondly, that he is not 
disentitled to such relief by reason of any matter speci¬ 
fied in the four clauses of Rule 8. 


It cannot be denied that the law of insolvency as 
embodied in Order 21-A of the C. P. C. is incomplete 
and in several respects it is unsatisfactory. Order 21-A 
of our Code has been adopted from the provisions re- 
lat.ng to insolvency which were enacted with the British 
Indian Civil Procedure Code of 1882, before the enactment 
5^ Provincial Insolvency Act which is now in force, in 
British India and has replaced the provisions of the Civil 
Procedure Code of 1882. Now the Civil Procedure 
Code deals primarily with the procedure of civil Courts 
and does not deal with substantive rights of the parties. 
In other words the Code of Civil Procedure is not a code 
of substantive law but it is a code containing the rules of 
proceedure which are applicable to the civif Courts. The 
framers of the provisions relating to insolvency, which 
found place originally in the Code of 1882, bad in view 
primarily the procedure which the Courts should follow 
in dealing with the applications in insolvency and the 
question of substantive law relating to insolvency was 
not directly in their contemplation at that time. This is 
the reason which explains the omis<*ion of the fundamental 
condition from this Order that a person must be shown 
to be an insolvent before he is declared as such. That 
condition deals with status and pertains to substantive 
law. 
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The second argument of the learned counsel is that 
the value of the assets has been arbitrarily fixed by the 
learned District Judge. The appellant himself slated 
before the District Judge that the value of hi9 land per 
bigha was Rs. T50 and the learned Judge found that the 
value was really Rs. 160 per bigha. The value fix- 1 bv 
the low er Court is not much in excess of what the appli¬ 
cant himself admitted to be the value of his land, as the 
applicant had sold •■ne banal of land for Rs. 40 the 
learned District Judge, in our opinion was justified in 
fixing this value. Considering that the appellant never 
denied that the value of h's house was Rs. 500 which 
had been alleged to be the value bv the creditors, 
the learned District Judge was justified in adopting this 
figure as the value of the house. Thi9 makes the ap¬ 
pellant’s assets amount to Rs. 2.420 and as th ' total 
of his liabilities does not exceed Rs. 2,028/8/- it is ap¬ 
parent that the appellant was not an insolvent. 

The learned District Judge has found that the 
appellant has been gtiiltv of specific acts of had faith. 
He has mortgaged about 10 hauals of land to 
one creditor and 5 kanals of land to another creditor 
and has sold r kanal of land to a third person. The 
appellant alleges that he has given two high,is of land 
to one of his sons and that 1 /4th share in the house be¬ 
longs to that son. No mutation of the land has, how¬ 
ever, been sanctioned in favour of the son and it is not 
denied that he is working away from his home and the 
appellant is actually cultivating the land on his behalf. 
As the major son is absent the appellant must be himself 
in occupation of the whole house. In anv case in the 
absence of any clear evidence of partition the father must 
be deemed to be the owner of his propertv including land 
and house. 


For the above reasons we find no reason to interfere 
with the order of the learned District Judge and dismiss 
this appeal with costs. 
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Appellate Criminal. 

Before Mr. Justice Wazir 

and 

Mr. Justice Masnd Hasan. 

■ALLAH DITA (Accused)—Appellant. 

versus 

STATE. 


Criminal first Appeal No. 74 of 1998. 

Evidence Act (XJU of 1977) —Section 133— Con¬ 
viction based on un-corroborated testimony of an ac¬ 
complice not safe though not illegal. 

According to section 133 of the Evidence Act a 
conviction -would not be illegal because it proceeds upon 
uncorroborated testimony of an accomplice but human 
experience has proved that an uncorroborated testimony 
of an accomplice ought not to be relied upon. The ac¬ 
complice is unworthy of credit unless he is corroborated 
in material particulars connecting the accused with the 
crime. 

Retracted confession—its evidentiary value. 

It seems now to be settled opinion of all the High 
Courts in India that it cannot be laid down as an abso¬ 
lute ride of law that a confession mode and subsequent¬ 
ly retracted by an accused cannot be accepted as evi¬ 
dence of his guilt without independent corroborative evi¬ 
dence. The credibility of a confession is in each case a 
matter to be decided by the Court in the light of the 
circumstances of the particular case. 

Appeal against the order of Sessions Judge, 
Mirpur (Ft. Ganga Ram), dated 15TH Bhadon 199^- 

Mr. Hamid Ut.t.ah— Advocate (Amicus Curiae). 
Advocate General —For the State. 


Per Wazir J. —Allah Dita was committed to ses¬ 
sions to stand his trial under section 302 Ranbir Penal 
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Code. The charge against him was that he had mur¬ 
dered Puran Chand on 12th Jeth 199S. The accused 
pleaded not guilty to the charge. The learned Sessions 
Judge after considering the evidence adduced by the 
prosecution held the accused guilty of the oflence and 
convicted him under section 502 of the Ranbir Penal 
Code. He was sentenced to death subject to confirma¬ 
tion by His Highness the Maharaja B lhaclur. The 
Sessions Judge has referred this case for confirmation 
and the accused also has filed an appeal against his con¬ 
viction and sentence. 

The facts as alleged by the prosecution briefly are 
as follows :— 

On the morning of 12th Jeth 199S Puran Ch.tnd 
accompanied by barman Ali left his village Samwal for 
grinding corn at a water-mill situate in village Sem which 
is at a distance of about two k^: from Samwal. 
Farman Ali had given his corn for grinding at the same 
waterrmill a day earlier. He stopped at the house of 
Khushia Jat of Sem and requested Puran Chand to bring 
his flour from the water-mill if it was ready. Puran Chand 

found that Farman Ali’s flour was not readv. He left his 

* 

wheat at the mill and came back. He informed 
Farmun Ali that his flour was not ready and Farman Ali 
stayed there to take his flour home. Puran Chand started 
towards his village Samwal at about 9 a. m. On his 
way hb reached Allah Dita’s house and sat near Ditu 
approver who was at that time busy thrashing his wheat. 
Allah Dita'it'is alleged owed some money to Puran Crand. 
The'latter demanded this money from the former and asked 
to give him some wheat in lieu of the debt. Allah Dita 
said' that he had no wheat to offer and went inside the 
house. Puran Chand followed him and Ditu approver 
also went inside the house. Puran Chand asked the ac¬ 
cused to give tobacco if he had no wheat to offer. It is 
alleged that the accused told the approver that 
Puran Chand was again demanding money although it 
had been paid‘to him and that Puran Chand should, 
therefore* be murdered. Ditu approver did not ap¬ 
prove of this design and he suggested that 
tobacco as demanded by Puran Chand should be 
given to -him. The accused brought his weighing scale 
and some iron and stone weights with which they start- 
edftweighing 'the-tobacco. The tobacco was very little 



132 


Ihk Jammu and Kashmir 


[VOL. i. 


in quantity and Puran Chand not being satisfied demand¬ 
ed some wheat. The accused stated that he had not 
enough wheat lor his own use and so he could not give 
ail) to Puran Chand. At this Puran Chand is alleged to 
have abused Allah Dita saving that he (Dita) might eat 
pork himself but he should give him wheat. At this 
Allah Dim got enraged, tied his turban round the neck 
ol l'u. an Chand and threw him down. Allah Dita struck 
two blows with iron weight while Ditu approver struck 
one u ith the stone weight. Allah Dita then tried to as¬ 
certain whether Puran Chand had died or was alive. He 
found that Puran Chand had breathed his last and his 
body was removed by Allah Dita accused and Ditu ap¬ 
prover to a manger in the cattle shed. At night a pit 
was dug somewhere near the house of the accused and 
the dead body was buried in that pit. After a few days 
the accused found that some wild animals had tried to 
unearth the body and he asked Ditu approver to re¬ 
move the body to some other place where it could not 
be unearthed by wild animals. They removed the 
body at night and buried it at another place near the 
held of one Shams-ud-Din carpenter. The wild animals 
again had dug out the pit and the body had become visible. 
On the 18th of Jeth Sharif saw the body while he was 
grazing his cattle somewhere near the pit. He reported 
the matter to the police. A report had already been made 
to the police about the disappearance of Puran Chand. The 
police was searching for Puran Chand but he could not be 
traced. On receipt of the information from Sharif the 
head constable Dewan Chand sent for Madan Lai the 
brother of the deceased and went on the spot with some res¬ 
pectable persons belonging to Samwal village. The dead 
body was exhumed and was identified by Madan Lai to be 
of 1 uran Chand, his brother. The body was then sent to 
the hospital at Mirpur for post-mortem examination. 
Ur. Fazal-ul-Rahman performed the autopsy on the 19th 
Jeth. According to him die body of the deceased had 
no mark of any external injury. The skull on the left 
side was fractured, d he fracture ran from the bregma 
forwards across the left parietal and temporal bones for 
5 and ended in a hole in the squama of the temporal 
bone. One limb of the fracture extended into the posterior 
fossa of the skull, and was ?>'' long. The body was in 
an advanced state of decomposition and the doctor could 
not say as to what was the cause of the death and since 
how long the death had taken place. The police invest!- 
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gated the case. Allah Dita and Ditu appeared to have 
confessed the crime and their confessional statements 
were recorded by the Magistrate on the 25th and 27th of 
Jeth respectively. Ditu was made an approver and par¬ 
don was tendered to him on 1st Har 1998. Allah Dita 
accused was challaned. In order to prove this case against 
Allah Dita accused the prosecution has produced 23 wit¬ 
nesses. There are no eye witnesses in this case anil no 
direct evidence is available in regard to the commission 
of the crime. There is confessional statement of the ac¬ 
cused which was subsequently retracted and there is the 
statement of the approver. There are, however, certain 
circumstances which have been taken into consideration 
by the Sessions Judge and he is of opinion that these 
circumstances corroborate the confessional statement made 
by the accused and the statement made by the approver. 


The first question for consideration is whether the 
body which was exhumed from the pit was that of 
Puran Chand. The learned counsel for the appellant has 
strenuously argued before us that the body recovered 
from the pit was in such an advanced state of decomposi¬ 
tion that it could not be identified and it could not be said 
with certainty that it was the body of Puran Chand. I his 
argument has no force inasmuch as the body at the time 
it was exhumed was identified by Madan Lai the brother 
of the deceased. Madan Lai, Sohag Wanti P. W. 2 wife 
of the deceased and Kirpal Singh have been produced by 
the prosecution to show that the body unearthed from 
the pit was that of Puran Chand. The evidence of these 
three witnesses proves beyond any manner of doubt that 
the body was that of Puran Chand. The clothes were 
identified by these witnesses and there were two rings 
on the fingers of the deceased which were identified by 
Mst. Sohag Wanti and Madan Lai to be belonging to the 
deceased. Moreover the deceased had a scar on his 
hand which was caused by explosion of gun-powder and 
the witnesses have seen that scar and identified the body. 


Puran Chand’s skull was fractured and from the medi¬ 
cal examination it appears that the fracture could have 
been caused by a blow or blows of iron weights or stone 
weights and that the injury on the skull if received dur¬ 
ing life could prove fatal. The doctor further stated 
that it was hardly likely to inflict such a severe injury on 
one s own head and it is, therefore, clear that it was 
not a self-inflicted injury. Although, on account of the 
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advanced state of disintegration of the body the doctor 
could not be definite as to the cause of death, yet it t9 
clear from his evidence that there were fractures on the 
skull and these injuries if received during life-time could* 
prove latal. There is no suggestion on the part of the 
defence that these injuries were inflicted on the body of 
Puran Chand after his death. The only logical conclus¬ 
ion to which one can arrive at is that the injuries inflicted 
tm the head of i’uran Chand resulted in his death. 

1 he next point for consideration is as to who 
murdered I’uran Chand. Balniukand and Madal Lai have 
been produced by the prosecution to show that the ac- 
> used owed money to Puran Chand and these witnesses 
have produced a pronote executed by the accused in 
favour of I’uran Chand for the amount due from the ac¬ 
cused. In the confession the accused admitted that he 
owed money to I’uran Chand and Puran Chand demanded 
that money from him. The accused further admitted 
that he struck I’uran Chand with an iron weight and that 
I )itu gave two blows with the stone weight. Reading 
the confession as a whole it appears that the accused is 
trying to minimise his own offence and throwing major 
portion of the burden on Ditu approver. But this much' 
is clear from the confession that a blow was administered 
by die accused with an iron weight which resulted in the 
fracture of the skull. Ditu approver has given a detail¬ 
ed account as to how Puran Chand was done to death. 
According to him the accused complained to him that the 
money was paid by the accused to Puran Chand and that 
l’uran Chand was unnecessarily harassing him by demand¬ 
ing money over again. It is further stated by the ap¬ 
prover that the accused told him that Puran Chand should 
be murdered but he (approver) advised him not to do so 
and asked him to give tobacco in lieu of the debt. 
Puran Chand agreed to accept the tobacco but finding that 
ii was not enough he demanded wheat from the accused. 
As the accused could not offer any wheat he was abused 
by Puran Chand. The approver goes on to say that the 
accused tied his turben round the neck of Puran Chand, 
threw him down and gave him two blows with the iron 
weight on his head. Then the dead body was removed 
to the cattle shed and placed in a manger. On the 
following night it was removed and buried in a pit and 
that after three or four days it was taken to another pit 
and buried there. This is the story given by llie ap» 
prover. . < 
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The learned Sessions Judge has relied upon the evi¬ 
dence of the approver which according to him is corro¬ 
borated by the retracted confession of the accused as well 
as -by other circumstances. According to section 133 of 
the Evidence Act a conviction would not be illegal be- 
. cause it proceeds upon the uncorroborated testimony of 
an accomplice but human experience has proved that un¬ 
corroborated testimony of an accomplice ought not to be 
relied upon. The accomplice is unworthy of credit un¬ 
less he is corroborated in material particulars connecting 
the accused with the crime. The learned counsel ap¬ 
pearing for the appellant argued that there is no material 
corroboration and the testimony of the approver ought 
ndt to be relied upon. We have been taken through the 
entire evidence and it appears to us that there is ample 
corroboration of the approver’s testimony which con¬ 
nects the accused with the crime. There is the evidence 
of Mst. Bibi wife of the accused. From her statement 
it appears that when she returned home she saw the body 
of Puran Chand lving in the cattle shed in a manger. 
According to her the body was removed at night and 
buried in a pit near her house and that after a few days 
it was removed from there and buried at some other 
place. There is a bala (wooden log) besmeared wtih 
blood which was found in the house of the accused and 
some iron weights having blood stains were found from 
outside the house of the accused. They were sent to 
the Chemical Examiner and the Chemical Examiner sent 
the scrapings of these to the Imperial Seriologtst at 
Calcutta and from the report of the Imperial Seriologisf 
it appears that these articles had human blood stains. 
The bala was recoved from the house of the accused and 
no one except the accused had access to that house. 
There is the statement of Mst. Begman prosecution wit¬ 
ness who admitted that Allah Dita accused and Ditu ap¬ 
prover mentioned to her that Puran Chand had been done 
to death by them. Lastly the prosecution has produced 
Gouhar the brother-in-law of the accused as well as of 
Ditu approver who stated that the accused and Ditu were 
in a perplexed state and they told him that they had 
murdered Puran Chand. There is no reason whv the 
statement of Gouhar should not he believed. The evi¬ 
dence of the approver is corroborated by the statements 
of Gouhar, Begman and Mst. Bibi and also by the re¬ 
covery d£ bala besmeared with human blood from the 
house-df the accused. 
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I he next point for determination is whether or not 
the confession made by the accused which was subse¬ 
quently retracted was voluntary and true. It 9eems now 
to be the settled opinion of all the High Courts in India 
that it cannot be laid down as an absolute rule of law thaf 
a confession made and subsequently retracted by an ac¬ 
cused cannot be accepted as evidence of his guilt with¬ 
out independent corroborative evidence. Th credibility 
of a confession is in each case a matter to be decided by 
the Court in the light of the circumstances of every parti¬ 
cular case. In the present case the confession was re¬ 
corded by the Subordinate Judge Magistrate Mirpur. 
He has taken all precautions which he should have taken 
to satisfy himself that the confession was a voluntary one. 
The Magistrate has given two hours to the accused to 
think over the matter and then make a statement before 
him. The accused inspite of the fact that it was ex¬ 
plained to him that he was not hound to make the con¬ 
fession and that that statement will he used against him, 
has come forward and made the statement confessing his 
guilt. He has given minute details as to how the crime 
was committed. He has implicated himself but has tried 
to minimise his part in the offence while he hasi thrown 
major portion of the burden on Ditu approver. When 
he was presented before the committing Magistrate he 
retracted from that confession and the reason assigned 
bv him for making the confession was that he was tortur¬ 
ed by the police. When he appeared before the sessions 
he changed his defence and stated that he was offered 
inducement bv the police and that is why he made the 
confession. I he learned counsel argued that it was at 
the inducement of the police that the confession was made 
bv the accused. There does not seem to he much force 
in this argument. If the accused had confessed the 
crime at the inducement of the police he would have 
said so at the earliest opportunity when he appeared be¬ 
fore the committing Magistrate, but no such allegation 
wav made and no evidence was led bv the accused to show 
that he was tortured by the police. From the evidence 
of the Magistrate who recorded the confession, and the 
manner in which the confession was made by the accused 
it is clear that the confession was voluntary and true. 
Moreover there is ample evidence to corroborate the re¬ 
tracted confession. There is the evidence of Mst. Bibi 
the wife of the accused, the evidence of Mst. Begmar 
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and the evidence of Gouhar brother-in-law of the ac¬ 
cused. The recovery of the bah besmeared with human 
blood from the house of the accused shows that the body 
of the deceased was lying for some time in the house be¬ 
fore it was buried and the accused in his confession has 
admitted this fact. 

We have given our anxious consideration to the 
whole case and we are satisfied that the statement of the 
approver and the retracted confession of the accused are 
amply corroborated in material particulars connecting the 
accused with the crime. The offence has been fully 
brought home to the accused. There remains the ques¬ 
tion of sentence. From the confessional statement and 
the statement of the approver it appears that Puran Chand 
abused Allah Dita accused. It further appears that 
Allah Dita must have been enraged and he struck two 
blows on the head of Puran Chand which resulted in the 
fracture of his skull. There is no doubt that the conduct 
of Puran Chand deceased in hurling an abuse was pro¬ 
vocative. 'I he accused must have been very much en¬ 
raged and his judgment must have been unbalanced. 

Having regard to these circumstances we do not con¬ 
sider that the extreme penalty of law should he exacted 
in the case of Allah Dita accused under section 302 of 
the Ranhir Penal Code. We iccordingly reduce the 
sentence of death which has been passed upon Allah Dita 
J th e Sessions Judge, to that of life-imprisonment. 
With this modification we dismiss the appeal of the ac¬ 
cused appellant. 

. The record of this case is submitted to His Highness 
t e Maharaja Bahadur with our humble recommendation 
that the sentence passed be confirmed. 
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Before Mr. Justice Havcli Ram. 
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AND 
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Civil 2nd Appeal No, it of 1998. 


Limitation Act (IX of 1995) —Articles 142 and 144— 
Suit for possession—Allegation of dispossession made in 
tl/c plaint—Article 142 applies. 

Article 142 of the Limitation Act will apply to a suit 
for possession of land when specific and clear allegation 
of dispossession was made in the plaint. Article 144 is 
a general Article and can apply only when no other 
dr fide is applicable. 

A .• I. R. 1939 Nagpur 37, A. I. R. Allahabad 474 
and A. 1 R 1934 Allahabad 993 (F. B.), referred. 

Land Revenue Act (XII of 1996) —Section 23 (2)— 
Record of rights—Whether khasra girdawari is official 
record 

As khasra girdawari is prepared in accordance with 
Standing Order No. 22 issued by the Revenue Minister, 
it is prepared in the discharge of a duty which is imposed 
on the Patwari under the rules made tinder the Land 
Revenue Act. It is, therefore, an official record within 
the meaning of section 35 of the Evidence Act. 

Appeal from the decision of Ch. Bhaoat Ram. 
District Judge, Mirpur. dated i.sth Jeth 1998. up¬ 
holding that or Pr. Satya Lai. Raina, Subordinate 
Judge, Kotli, dated 32ND Sawan 1997. 

Mr. Ladha Singh —Advocate for Appellants. 

Mr. Chaman Lal—A dvocate for Respondents. 

On 24th Chet 1949 Duni Chand executed a 
mortgage deed in favour of Balmukand, the father of 
the plaintiffs appellants, of a plot of land situate in Kotli 
town, measuring 18 yards by 19 yards. The deed was 
not registered but it was stipulated therein that the mort¬ 
gagee shall he at liberty to construct a house, and it was 
further provided that on default of payment of the mort¬ 
gage money and the cost of construction within three 
months, the mortgage shall be foreclosed and the mort-. 
gagee shall become full owner of the property. On 30th 
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Poh 1995 Duni Chand’s widow Mst. Chano sold 
51 feet x 46 feet out of this plot to Chuni Lai ,md 
La! Chand, the defendants respondents. The pre¬ 
sent suit was brought by Balmukand on 20th S.iwan 
1996 against Chuni Lai and Lai Chand for the posses¬ 
sion of 51' x 46' of the land sold by Mst. Chano It 
was alleged in the plaint that the plaintiff was in posses¬ 
sion of the land and was dispossessed a few months be¬ 
fore the institution of the suit bv the defendants. The 
learned Subordinate Judge, Kotli, has dismissed the 
suit as barred by limitation after holding that Article 142 
of the Limitation Act was applicable to it. The first ap¬ 
peal was dismissed by the learned District Judge, Mirpur, 
this > s the second appeal by the sons of the original 

plaintiff Balmukand who died durinjr the pendenev of the 
suit. v 


The question who has been in possession of the 
land in dispute and for how long is a question of fact 
I he concurrent finding of the Courts below is that 
the plaintiffs and their predecessor in interest were out 
of possession for more than 12 years before the institu¬ 
tion of the suit. Although this finding of fact cannot 
f a J tac k e d in second appeal, yet the learned counsel 
tor the appellants has referred me to the oral evidence 
0 . witnesses produced by the plaintiffs appellants. These 
witnesses are five in number but four out of them speak 
ot a period varying between 24 to 50 years ago. Their 
evidence does not show, and is quite insufficient to prove, 
that the plaintiffs were in possession at any time within 
12 years beore the institution of the suit. There re¬ 
mains a solitary witness Raju who speaks of more recent 
tunes than the other witnesses have spoken. But Raju 
is evidently an unreliable witness and was produced at 

remix f®?®* J he I f lrned Dsitrict Judge has rightly 
marked that this oral evidence is worthless and it is 

o wonder that the counsel for the appellants did not 

si? 11 ,n r h ?, Iower a PP ell ate Court. In the ab- 
an5 I reI,able ,° ral ev * dence the Courts were 
upon the revenue record. This record 
°/ the khns ™ girdawan from the year 1970 on- 
c s ® eins that after the year 1970 up to the 

ttaTthe° f !2 8r the Gntries in the khasra girdawari show 
BalmnuS »‘ ng P OSSeSsion of thi9 P Iot remained with 
of Mstft But after that the entries are in favour 
Mst * Chano, . In Rabi 1982, Mst. Chano is shown 
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in cultivating j tossession as a non-occupancy tenant pav¬ 
ing no rent to him. In Kharif 1983 Balmukand is shown 
in cultivating possession through his tenant Mst. Chano. 
In Rnbi 1984 the plot is shown to be in possession of 
Mst Chano and it is recorded that Balmukand has no 
possession over it. In Kharif 1985 Mst. Chano is shown 
to he in possession anti paying no rent on account of 
nautor. This entry has been repeated in subsequent 
years. In Kluirif 1995 one Sheikh is shown as cultivat¬ 
ing the land as non-occupancy tenant and paying 
ga/<i batui by way of rent. He has appeared as a wit¬ 
ness and has stated that he cultivated the land as 
Mst. Chano’s tenant. 

From the above record the Courts below have come 
to the conclusion that Mst. Chano was in possession of 
the land for more than 12 years previous to the institu¬ 
tion of the suit. The learned counsel for the appellants 
has argued that the entries in the khasra girdawari are 
not admissible in evidence. He says that section 31 of 
the Land Revenue Act does not apply to khasra girdawari. 
I hat section, however, deals with the presumption of 
accuracy and not with the question of admissibility of 
evidence, and for the present we are concerned with the 
latter question and not with the former. The learned 
counsel has next argued that khasra girda 7 vari is not a 
public document within the meaning of section 35 of the 
Evidence Act. I am afraid, I cannot agree with this 
argument. The learned counsel says that that there is 
no provision in the Land Revenue Act under which the 
patwari is authorised to make such entries in the khasra 
girdawari and refers to sections 24 and 25 of the Land 
Revenue Act which deal with mutations and argues that 
these sections do not authorise the ptihvari to make any 
such entries. Here again the learned counsel has gone 
to the wrong quarter for guidance. He has cited two 
rulings I. L. R. 25 Calcutta 9 and A. I. R. I 9 2 3 
Patna 163. Both of them deal with batwara khasra 
which is prepared under some Estate Act in Bengal and 
Behar. We are not concerned here with batwara 
khasra prepared under a Local Act of Bengal and 
Behar but with khasra girdawari which is prepared under 
the Land Revenue Act which is in force in our State. 
Sub-section (2) of section 23 of the Land Revenue Act, 
1996, prescribes what papers shall form part of the re¬ 
cord of rights prepared under that section. It is pro- 



VOL. I.] 


Law Rkpokts. 


141 


vided that in addition to the documents mentioned there¬ 
in the Government may prescribe other dm umeius t<> 
form part of the annual record. l itis provision corres¬ 
ponds to section 32 of Regulation No. 1 «.t io.\<> undei 
which the Revenue Member was authorised to prescribe 
other documents which were to form part ol the annual 
record. In the exercise of these [towers the Revenue 
Member has issued Standing Order No. 22 which deala 
with Harvest Inspections or girdu'a'tin Khusrn ginhiii'iir/ 
is prepared in accordance with this Standing Order and, 
therefore, it is prepared in the discharge of a duty whit h 
is imposed upon the pat-wari under the rules made under 
the Land Revenue Act. It is, therefore, an official re¬ 
cord within the meaning of section 35 of the Lvideno 
Act. 


The learned counsel for the appellants argues that 
this land is in abadi deli and is not assessed to land 
revenue and that a woman could not have cultivated it 
personally. But the entries made from year to year 
clearly show- that this land has been under cultivation, 
although it has not been assessed to land revenue possibly, 
because it is a part of the abadi-dch and that tlu* nniihn 
was made after the last settlement. Whatever the 
reason may be, it is not even plausible to argue that this 
piece of land was not capable of effective possession and 
that, therefore, petty acts like those mentioned in 
I. L. R. 16 Bombay 33S cited by the learned counsel 
could not establish effective possession. If the appel¬ 
lants considered themselves to be the owners of this plot 
of land they could not have kept quiet when the land was 
beihg cultivated under their nose openly by Mst. Chano 
of her tenant. There is not an iota of evidence on the 
record that this land was ever put to any use by the ap¬ 
pellants or that they exercised any right of ownership 
over it during 12 years before the institution of this suit. 
In tlhese circumstances, I think the Courts below were 
perfectly justified in relying upon these entries made in 
uVe khttsra girdciivari which is an official record. It is 
true that any changes made should have found place in 
the pat-wari’s "roznamcha wakiyati " but the mere omis¬ 
sion of such mention in that roznamcha docs not show 
that the entries in the girdawarx are not reliable. The 
learned counsel argues that the first entry in favour of 
Mst. Chano states that she was in possession as tenant 
j? j^ 16 a PP e ^ ants but that position disappears from 
Kabi 1984 when she is shown as in possession in her 
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own right. It is obvious that from Rabi 1984, at any 
rate, Mst. Chano's possession was not in any sense per¬ 
missive or derivative. 


I he learned District Judge was right in applying 
Article 142, Limitation Act to this case and he has right¬ 
ly relied upon the paragraph in the plaint wherein the 
lai 1 of dispossession has been clearly alleged. The true 
nature of the suit has to be ascertained in the first instance 
irom the allegations made in the plaint and these allega¬ 
tions, m the present case, clearly bring this suit within 
the four corners of Article 142 of the ‘ Limitation Act. 
Ihe learned District Judge is right when he says that 
Article 144 is a general Article and can apply only when 
no other Article is applicable. I he learned counsel for 
the appellants has not cited any ruling before me to show 
that even in the face of specific and clear allegation of 
dispossession made in the plaint, Article 142 should not 
be applied to this case. On the contrary, learned counsel 
l"i the* respondents has cited before me 3 cases 

V \ii li R ; *939 Nagpur 37, 1935 Allahabad 474 and 1934 
A Mali bad 993 (I*. H.) all of which support his contention. 

1 hese rulings, are in addition to those mentioned by the 
learned District Judge in his judgment. 


Lor the above reasons I hold that this suit was 
rightly dismissed as barred by limitation and I dismiss 
this appeal with costs. 


I he Court of first instance, while dismissing the 
suit passed an order that the parties shall bear their own 
costs and the lower appellate Court dismissed the first 
appeal with costs. In the decree sheet drawn up by the 
lower Court, the costs of the original Court, have also 
been included and awarded to the respondent. 

I his is apparently a mistake and should be correct¬ 
ed. I he costs in the original Court shall be determined 
as ordered by that Court, the costs of the appellate 
Court as ordered by the learned District Judge and the 
costs of this appeal as ordered in this judgment. 
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Appellate Criminal. 


Before officiating Chief Justice (Mr. Jauki Nath Wazir) 
ABDULLA —(Accused)—Appellant. 

versus 


1909 


Baitakh 2 


STATE. 


Criminal second Appeal No. 44 of 199S 

Ranbir Penal Code (Act XII of 1989)— Section £4 — 
Plea of insanity in defence. 

Mere fact that the accused committed unusual a its 
in the past or subsequent to the occurrance docs not lead 
to the inference of insanity of the accused at the time of 
the commission of the offence. In order to avail of the 
plea of insanity under section 84 it must be shown that 
the accused was incapable of understanding the nature of 
his act at the time the act in question was committed. 

Appeal from the order of Lala Haveli Ram. 
Sessions Judge, Jammu, dated 2ist Katik, 199S, 
upholding that of Lai.a Anant Ram, Sur-Jujjgf. 
Magistrate, Bhadarwah, dated 28th Sawan, 1998. 

Mr. Ardul Hamid —Advocate for the Appellant. 
Advocate General —For the State. 


Abdullah accused was convicted by Subordinate 
Judge Magistrate Bhadarwah under section 307 R. P. C. 
and sentenced to 3 years’ rigorous imprisonment with 
a fine of Rs. 50. On appeal the learned Sessions Judge 
upheld the conviction and the sentence. The accused 
ha9 filed a further appeal to this Court against the order 
of the Sessions Judge. 

The case for the prosecution, briefly was that 
Saif Din lambardar went to his field with the intention 
of ploughing it. He took with him loaves of bread and 
some grains for distribution. The accused who is liv¬ 
ing nearby this field, came up with a Kulhari and scatter- 
ed the loaves of bread as well as the grains. When 
Saif Din remonstrated, the accused threatened to kill 
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Imn. S;nf Din raided an alarm and Sikandar Malik, 
Abdullah Malik and Razak came on the spot. The ac- 
V Use, l stacked Saif Din with the Kulhari and the latter 
1 < II down senseless. The Kulhari was taken away from 
(he hands of the accused and he was bound by the wit¬ 
nesses who were standing |,y. The first information 
report was lodged with the police on the same day at 
about 6-30 m. The condition of Saif Din was rather 
critical and he was removed to the hospital, where he 
remained as an indoor patient for a long time. The in¬ 
juries on his body were mentioned bv Dr. Sunder Lai 
is follows :— ' . j* 

1. Incised wound 4 "X l£"X 4 " on the scalp 
cutting auricle of right external ear. The right temporal 
ami occipctal bones were fractured. 

*;• Incised wound 2 "X 1 ,/ XU"on the back of 

lie. k I he accuser! was, after investigation, challaned. 

I he defence put forward by the accused was that he was 
attacked by Saif Din and in self-defence he inflicted 
these injuries. When he was being tried by the 
Magistrate the counsel appearing on his behalf stated that 
his rlirnt was insane and he should not he tried. 
Dr. Abdul Karim who was in charge of the Bhadarwah 
dispensary kept him under observation for six days and 
s JVf * a certificate that the accused appeared to be in- 
.ane. He was sent to Jammu to be examined by the 
Chief Medical Officer. The Chief Medical Officer after 
keeping the accused under observation for about a fort¬ 
night found him to be perfectly sane and he was sent 
back to stand his trial before the Magistrate. Five 
e\e witnesses were produced by the prosecution and 
ihev definitely stated that the accused attacked Saif Din 
with a Kulhari and inflicted injuries on him. The ac¬ 
cused also admitted having caused those injuries but his 
defence was that he did it in self-defence. In order to 
'■'t.ibstaniiate his defence he has prorluced two witnesses- 
iS'asar Bandi and Abdulla. I heir evidence has been 
disbelieved by the Courts below and they have given 
good reasons for doing so. Four of the prosecution 
witnesses stated before the trial Court that the accused 
was of unsound mind. They have given evidence in 
regard to the behaviour of the accused. Some of the 
defence witnesses stated that the accused used to fight 
with people on trivial matters that he used to climb trees 
and at times used to pose as a high officer of the army. 

prosecution that the accuser! was 
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discharged from the military service on the ground of 
his unsound ness of mind. The defence witnesses stated 
that the accused used to have occasional fits of insanity 
and that his conduct was alwavs abnormal. From their 
evidence it appears that on 22nd Phagan 1997 Saif Din 
wrote an application to the Tehsildar saying that the 
accused does not pay the land-revenue. This applica¬ 
tion was shown to the accused and the accused wrote 
on it in Urdu that some papers regarding the pension 
were pending before the Tehsildar who in his absence 
passed certain orders and, therefore, he is not going to 
pay the land-revenue. The accused admitted that he 
had written these lines on the back of the application. 
It is argued on behalf of the defence that this writing 
shows that the accused was not a man of sound mind 


that he was suffering from insanity. In this appeal the 
learned counsel appearing for the accused appellant has 
not pressed the question of self-defence. Both the 
Courts have unanimously held that the accused has 
failed to establish that he inflicted injuries in self-defence. 
I he only point argued in this appeal is that the accused 
was suffering from insanity and that the act was com¬ 
mitted at the time when he was of unsound mind My 

attention was drawn to the statements made bv the de¬ 
fence witnesses and also I was taken through the evi¬ 
dence of the prosecution witnesses. The prosecution and 
defence evidence shows that the accused acted in an abnor¬ 
mal way and he used to get fits of in mitv at times. I bis 
evidence does not exculpate the accused from his crimi¬ 
nal liability unless it is established that at the time the 
act was performed he was under a fit of insanity and was 
unable to know the nature of the act he was doing. 
Great stress has been laid by the learned counsel on the 
writing of the accused on the back of the application, 
dated 22nd Phagon 1997, and it was argued that it was 
not an act of a sane person. The language used bv the 
accused is perfectly co-herent and it does not show that 
t e accused was insane. Taylor in Medical Jurisprud¬ 
ence states that “No person in a state of confirmed de¬ 
mentia can write a connected sentence, because hefore 
me last part of the sentence is completed the first is 
orgotten In imbecility wc may meet every variety of 
mental defect but the state of mind is generally indicated 
, ^ 1 .® expression of the thoughts in writing. The tesi 

art a j d ° wn b y Taylor if applied to the writing of the 
cwsed shows that it was not the writing of an insane 

r * « • 1 1 k . 
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person. It has been argued by the learned counsel that 
the conduct of the accused previous to the occurrence 
and subsequent conduct shows that he was suffering from 
insanity. It may be that the conduct of the accused is 
aceentric and abnormal and it is not every abnormality 
of conduct or unsoundness of mind which is recognized 
in section 84 R. P. C. The accused may have been 
suffering from fits of insanity but the Court is onlv con- 
cerncd with the state of the mind of the accused at the 
time the act was committed. The application on which 
reliance is placed by the counsel for the defence was 
written on 22 nd Phagon and the offence has been com¬ 
mitted on the 4th of Chet 1097 which means that there 
is an interval of about 12 days between the application 
and the occurrence. The accused ought to show by 
definite evidence that at the time when he committed the 
act he was insane and unable to know the nature of the 
act. This has not been done. On the contrary the de¬ 
fence put forward by the accused is that he acted in self- 
defence which plea is contrary to the plea of insanity. 
The accused remembered all. what he was doing. He 
produced evidence to show that he was acting in self- 
defence, and he never took the plea that he was insane. 
Or. Abdul Karim mentioned that the accused was suffer¬ 
ing from delusional insanity but his report is by no means 
satisfactory. He has not produced any record by which 
lie came to this conclusion that the accused was suffer¬ 
ing from insanity. The accused was examined bv this 
doctor about two weeks after the occurrence. There¬ 
fore, the evidence of this witness does not show that the 
accused was insane at the time he committed the offence. 
On the other hand the statement made by Dr. Brakat Ram 
Chief Medical Officer shows that he kept the accused 
under observation for about fifteen days and prepared a 
proper record of his activities during those days. The 
Chief Medical Officer was of opinion that the accused 
was perfectly sane. 

The learned counsel has further argued that the 
accused was caught bv his own brother and tied at the 
'time he attacked Saif Din and that the accused tried 
to scatter the loaves of bread. The learned counsel 
wants us to infer that these acts were the acts of an in¬ 
sane person. Tt is true that the accused when he went 
to the field scattered the grains and the loaves of bread 
but this would not show that he was acting as a mad 
man. He was trying to provoke Saif Din by scattering 


VOL. I.] 


Law Reports. 


147 


his grains and other eatables. After he had made an 
attack he had become a dangerous person and his brother, 
in order to prevent him from doing further mischief, 
tied him with a rope. So these acts of the accused bv 
no means show that he was insane at the time of the 
commission of the offence. Every criminal loses his 
balance of mind when he commits some abnormal act. 
So the acts of this acused person can be said to be ab¬ 
normal but there is nothing to show that he was suffering 
from such insanity that he did not know the nature of 
the act. Mere fact that the accused committed unusual 
acts in the past or subsequent to the occurrence does not 
lead to the inference of insanity of the accused at the 
time of the commission of the offence. In order to avail 
of the plea of insanity under section 84 it must be shown 
that the accused was incapable of understanding the 
nature of his act at the time the act in question was com¬ 
mitted. No evidence has been produced to show that 
the accused was insane at the time of the commission 
ot the offence. On the contrary the prosecution evi¬ 
dence establishes beyond doubt that he was perfectly 
sane. 


It has been argued that the accused had no motive 
o commit the offence and the prosecution has not proved 
satisfactorily that there was a strong motive for com- 
nutting the crime. From the evidence it appears that the 
accused was a rival claimant of laynbardarship and he 
tailed to get the lambardari of the village. Saif Din be- 
came the lambardar and the accused was harbouring ill- 
ill towards Saif Din. This is the motive shown by the 
p osecution for the commission of the crime. But even 
j . e mot,ve is not established the want of motive for 
doing an act cannot be taken to be an evidence for the 

atmrf 03 ter ? c,enc y- T h e accused has committed an 
rSkr' Cnme q'f H n e has inflicted serious injuries with 

d-ath and S n -f S A'* f Dm wh, f h , mi g ht have resulted in 
time Th Sa,f Dl " w 1 as a P mdoor patient for a verv long 
rianro, • a ? cused has been sentenced to three ' years 

E intT P / ,S °T ent - Whi f h i$ b y no means excessive 

mitted by™ t,0n tHe EraVity of the «>'»- 


There is no 
‘he order of the 
accordingly rejected. 
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for interference with 
Judge. This appeal is 
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Appellate Civil. 

■Before officiating Chief Justice {Mr. Ja)iki Nath Wazir) 

ami 

Mr. Justice Masud Hasan. 

MAHAN! JAGAN NATH of ASTHAN BAWA 
J II O J I— (Plaintiff)—Appellant 

versus 

THAKUk NI CHANT CHAN I) and Others— 
(I)i pendants)— Respondents. 

Civil second Appeai. No. 97 of 1997. 

Tenancy Act {II of 1980) —Section 2 (1) — Defini¬ 

tion of land—person holding land not falling under this 
definition — status. 

Held that where the description of land is banjar 
qaddem, ghair manikin {not arable) and the only use to 
which it is put is for the purposes of erecting stalls during 
the time of the annual fair in connection with a shrine, 
it does not answer the description of "land" as con¬ 
templated under the Tenancy Act and a person merely 
by virtue of having been shown as in possession of it, 
cannot he clothed with the status of a tenant under the 
Tenancy Act. To be a tenant under the Tenancy Act, 
it would be necessary to hold land as defined under that 
A ct. 


Appeal from the decision of Ch. Bhagat Ram, 
Additional District Judge, Mirpur, dated 28th 
Pon 1997, upholding that of Mr. M. A. Shaiimiri 
Senior Subordinate Judge, Jammu, dated 30TH Chet 
1994. 

Messrs. C. Rai Advocate and Roop Chand Nanda 
Vakil— For Appellant. 

Messrs. Anant Ram Oswal and ChamaN Lal— Ad¬ 
vocates for Respondents. 

Masud Hasan J. —In village Kalyanpur, Tehsil 
Jammu, there is situated a shrine of the name of Bawa 
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Tito Ji. This shrine is built upon 6 Marlas of land 
urrounded by vacant land extending to 484 Kanals. There 
is held at this shrine an annual fair during the course of 
which a number of booths and stalls are erected on this 
vacant plot of land for the benefit of the pilgrims who 
come to worship at the shrine. The shrine has always 
been under the management of Mahants and the present 
Mahant is Mahant Jagan Nath 


The village Kalyanpur along with a number of 
villages was originally included in the Private Domain of 
the late Raja Ram Singh Ji. Sometimes after his death 
these villages were given in Jagir to lh. Beli Chand Ji. 
After Th. Beli Chand Ji the Jagir was continued in the 
name of his two sons Th. Nichant Chand Ji and 
Th. Harnam Singh Ji. The Jagir devolved by means of 
Patta granted by His Highness the Maharaja Bahadur. 

The ground rent realised from the stall keepers at 
the time of the annual fair in connection with this shrine 
is a matter of considerable income and this rent is called 
“dharat Admittedly it was realised by Raja 
Ram Singh Ji himself during his time and after his death 
by his deorhi, After the conferment of the Jagir on 
Th. Beli Chand Ji the dharat was realised by him and 
has been continued to be realised by the present Jagirdar. 


The present Mahant of the shrine of Bawa Jito Ji 
now claims to realise dharat over this land and this suit 
is for declaration of his title to that effect. By means of 
this suit the plaintiff seeks declaration that he is entided 
to levy dharat and prays that the defendants 
Th. Nichant Chand Ji and his brother may be restrained 
from collecting the same. The State also has been 
made a party because of certain orders that were passed 
by the revenue authorities in connection with the collec¬ 
tion of this dharat. 

The plaintiff’s allegations briefly are that the land in 
dispute is waq} property dedicated for the main¬ 
tenance of the shrine; that the defendants 1 and 
2 were only the assignees of revenue of village Kalyan¬ 
pur and other villages and had no other rights in them. 
The plaintiff further alleged that the revenue entries 
show that the plaintiff was entered originally as a tenant 
and had then acquired occupancy rights in this land and 
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subsequently by virtue of Notification, dated 8th July 
1933 was declared proprietor and was, therefore, entitled 
to realise dharat. The Defendant No. 1 contested the 
suit and so did the State which was impleaded as de¬ 
fendant No. 3. The pleas taken in the plaint were con¬ 
troverted. It was pleaded that the shrine was not a 
religious institution and that the property in dispute was 
not waqf property. The plaintiff’s title as proprietor was 
denied as also its title to realise dharat. It was assest- 
ed that the JagirdaY has been realising dharat in his capa¬ 
city as such and that the plaintiff has no right to have him 
restrained from doing so. It was further pleaded that 
the suit was barred by time. 

The suit was tried by the Senior Subordinate Judge 
of Jammu who dismissed it. An appeal there-from met 
the same fate at the hands of the District Judge and this 
is now the plaintiff’s second appeal. 

The question requiring decision are whether the 
land in dispute is dedicated property as alleged by the 
plaintiff and if not what is the plaintiff’s title to it and 
whether the plaintiff is entitled to levy dharat. 


T here is admittedly no deed of dedication available 
nor is there positive evidence of dedication in this suit. 
To prove dedication the plaintiff relies upon some reve¬ 
nue entries starting from the year Samvat 1926 and his 
case is that a presumption in favour of dedication must be 
drawn. In the Khewat of the year Samvat 1926 the 
plaintiff is entered in the column of tenant over these 
484 Kanals of land. The entry runs as follows :— 



* t£)U , &L.U* j.'.o f ^ ^ 

“u)V >i £ if **) 1 -ij* 1 


In the column of proprietors in the same Khewat the 
name of the State is entered as ‘Malik’. The entries 
of the year 1965-66 show the Asthan in the column of 
proprietors and the priest and pilgrims in the column of 
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tenants in possession. Subsequently in the entry of 
1979-80 the former position is reverted to, i. e., the 
the possession of the Asthan is shown in the column of 
tenants and the Sarkar is shown as ‘Malik’ in the column 
of the proprietors. Because of the entry of Asthan in 
the column of tenants it is strenuously argued on the 
plaintiff’s behalf that the shrine, as juristic person, should 
be deemed to be tenant. In these entries there is also 
the condition that the Asthan cannot be ejected and would 
be entitled to cut trees growing upon this land. It is 
argued that these conditions are consistent only with 
permanent tenure. It is further contended that in terms 
of the Ailan, dated 13th Jeth 1969 at page 131 of Vol. IV 
of Revenue Codes all the tenants in possession were 
given the status of occupancy tenants and that by virtue 
of Notification, dated 8th July 1933, all occupancy 
tenants were given the status of proprietors. The con¬ 
tention, therefore, is that the plaintiff became full pro¬ 
prietor of this land and had all the disposing rights of a 
full proprietor over it. It is asserted that defendants 1 
and 2 being only assignees of revenue could not inter¬ 
fere with the proprietory rights of the plaintiff and had 
no right to collect dharat over this land. 


In elaborating this argument, it will be observed, 
the object, that the disputed land is dedicated property 
is lost sight of. In certain conceivable cases dedication 
can be presumed from revenue entries but that is only 
wh^n the entries are to the effect that the property was 
dedicated property. Here entries show the shrine in the 
column of tenants and it is argued from this back-ground 
tjiat the shrine by operation of law has acquired proprietory 
Hgnts. This position is entirely inconsistent with the 
plea that dedication must be presumed. Dedication 
cannot be presumed from the circumstances of acquisition 
of proprietory rights by operation of law. The plea of 
dedication,- therefore, fails. 


, there an y substance in the contention that 

the plaintiff has acquired full proprietory rights over this 

' 6 cIiain of reasonin g' adumbrated above is 
plausible to a degree but it will be seen immediately that 
t£ere is no force in it. It is true that the Asthan is 
mentioned in the column of tenants in the Jamabandies 

5 *®* if *? t 3 rsh > VS k is on] y because of the posses- 
s»on of the A,slhdrt dver this land that it has been so en- 
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tered. In the plaint the plaintiff claims to be a tenant 
of Class III in the Tenancy Act. It will be noticed that 
the Asthan merely because it is shown in possession 
over this land cannot be given the status of a tenant as 
contemplated under the Tenancy Law. Tn the State 
Tenancy Act, “land” is defined as such land which 
.is occupied or has been let for agri¬ 
cultural purposes or for purposes subservient to agricul¬ 
ture or pasture.Now it is conceded 

that this land will not fall into these catagories. Tt is 
neither used for agriculture nor for purposes subservient 
to agriculture. The description of the disputed land is 
"banjar qadrctn. ghnir mumkin’’ (not arable) and the only 
use to which it is put is for the purposes of erecting stalls 
during the time of the annual fair in connection with this 
shrine. If this land does not answer the description of 
“land” as contemplated under the Tenancy Act the 
plaintiff merely by virtue of having been shown as in 
possession of it cannot be clothed with the status of a 
tenant under the Tenancy Act. To be a tenant under 
the Tenancy Act it would be necessarv to hold land as 
defined under that Act. In this behalf the entries in 
the famabandies are significant. The plaintiff is not 
mentioned as a tenant but in the column of tenants it is 
entered as one in possession. On the only occasion 
when an attempt was made on behalf of the plaintiff to 
cultivate this land the matter was decided by the Council 
and by an Order of the 8 th of June 193s the Mahant 
was stopped from cultivating this land. This order was 
obtained at the instance of the Jagirdar. 

The position, therefore, is that no dedication is 
proved. Tt appears that a certain plot of land round 
about the shrine of Bawa Jito Ji has been set apart and 
attached to the shrine for the purpose of the erection of 
stalls at the time of the annual fair, and that this plot of 
land, because of the purpose for which it is assigned, is 
not allowed to be brought into cultivation or to be put 
to any other use. Tt is shown in possession of the Asthan 
presumably because the annual fair in connection with 
which the stalls are erected are concerned with the 
shrine. The Asthan is neither a grantee nor tenant and 
has no disposing rights over this plot of land. It would 
thus appear that the Jagirdar’s right cannot be defeated 
by the Asthan and he cannot be restrained at the instance 
of the Asthan from collecting dharat which he has been 
collecting over this land from the earliest times. 
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The suit having failed on merits we do not con¬ 
sider it necessary to decide the question of limitation. 
This second appeal will stand dismissed with costs. 


Appellate Civil. 

Before officiating Clref Justice (Mr. Janki Noth Wazir) 

and 

Mr. Justice Masud Hasan. 

(i) ACHHAR— (Plaintiff)—A ppfi.t ant. 


versus 


PUNJABOO and Others—(Defendants)—Res¬ 

pondents. 

(2) KHUSHAL SINGH— (Plaintiff)—Appellant. 


versus 

PUNJABOO and Others—(Defendants)—Res¬ 
pondents. 


Civil 2nd Appeals No. 29 and 30 of 1908. 


Limitation Act (IX of 1995) —Article 141 — Adverse 
possession against widoiv whether adverse possession 
against reversioners. 

Where there has been no decree against the widow 
or other act in the law in the widow’s life time depriving 
the reversionary heir of the right of possession on the 
widow s death the heir is entitled after the widow’s death 
to rely upon Article 141 for the purpose of the determi¬ 
nation of the question whether the title is barred bv lapse 


a^oi dV r e P°. ssession . a Z ainst « We tenant will not be 
adverse possession against the reversioner or remainder 


DECISION OF La ™ HavELI RaI 
district Judge, Jammu, dated i 9 th Katik 1998 u 
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HOLDING THAT OF PANDIT MuNNA LaL SHARMA, ClTY 

Judge, Jammu, dated 31ST Ciiet 1997. 

Mr. Vidva Sagar —Vakil for Appellant. 

Mr. B. L. Bhakiiri —Vakil for Respondents. 

Per officiating C. J. —These are two connected 
second appeals filed separately by Acchar and 
Khushal Singh against the decision of the District Judge, 
Jammu. Bunjaboo and others filed a suit against 
Khushal Singh and Achhar for possession of land measur¬ 
ing 72 Kanals and 4 Marlas, in the Court of Subordinate 
Judge, Jammu. Another suit was filed in the same 
Court by Panjaboo and others against Achhar for posses¬ 
sion of 9.S Kanals and 3 Marlas. In the first suit a de¬ 
cree was passed in favour of the plaintiffs to the extent of 
46 Kanals and 3 Marlas and in the second suit the claim 
of the plaintiffs was decreed to the extent of 74 Kanals 
and 1 Marla. The defendants appealed but were un¬ 
successful. Now Khushal Singh and Achhar defendants 
have filed separate appeals against the decisions 
of the District Judge. 

The facts of the case briefly are as follows :— 

The parties were co-sharers in a joint Khata. One 
M ilhu was also a co-sharer and during his life time an 
application for partition of the Khewat was made bv 
venders from another co-sharer. This application was 
made in the year 1072 and the partition proceedings start¬ 
ed in the same year. In Samvat 1973 Malhu died and 
the partition proceedings were completed by revenue 
officer in Samvat 1978. The shares of the co-sharers 
were separated and specific plots were entered in their 
names. The vendees got their own share and we are 
no longer concerned with them. It appears that after 
the partition the co-sharers remained in possession of 
the particular plots of which they were in possession be¬ 
fore the partition. Malhu one of the co-sharers who 
died in T973 left him surviving a widow named 
Mst. Nirjalo. After the death of Malhu his share in 
the revenue papers was entered . in the name of 
Mst. Nirjalo. Some plots belonging to Mst. Nirjalo 
were in the possession of the plaintiffs and some were 
in the possession of Achhar and Khushal Singh. Achhar 
and Khushal Singh were shown as tenants at will under 
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Mst. Nirjalo in regard to those plots which were in 
their possession. Mst. Nirjalo died in Samvat 1992 and 
after that Panjaboo and others who are the heirs o£ Malhu- 
brought two suits in 1995 for the possession of the plots 
which were m the possession.of Khushal Singh and Acllhar. 

of h thef‘ Zt f ntS 1>leade f tha ; d ? e y have keen in possession 
of the land for a considerable length of time and have ac¬ 
quired title in the land by adverse possession. The trial 

N?Ha o’s" shm e DlStnCt Jl ' dg f ^ Unt ‘ that :i ° far as Ms. 
Nirjalo s shaie was concerned the defendants were not 

of°Mst g Nirf;r‘ y b t0 K e ? lain } iff * who iire the reversioners 

oi Mst. Nirjalo s husband and that the suit of the plaintiffs 
was within time. I hey further held that the plaintiffs' 
ssuit, in regard to those portions of land which temained 
m possession of the defendants after the partition pro 
ceedmgs were terminated was barred by time and the 
p a-ntUts claim i„ regard to those portion, of la. d M as 
dismissed The counsel for the defendants apoeilams 
has argued strenuously before us that Article ta^of the 

fMrjalos husband were barred by time. 

ruling^? Ire'cicX Hhh S r raWn ° Ur atte ““°" to a 

s.tn 

sed and time be^a. tn S' • *V™ Se,f Was d ^posses- 

the law of limitation is not afrested by [he ? pe f ra ?° n of 
Lis death he was succeeded by his widow ” T? th | at ° n 

tzrzzs <■«» 

in dispute Mst Nirbfo h,s ,P 0ssess10 " °f the land 

posseiion of the landand,h d f ° W w ? s a,so not 1" 

limitation could not be arresteiThv °P eration °f 

Malhu's widow. This confem f' successioa of 

on some misapprehension Ref ° f c ® counsel is based 

parties being co-sharers°were^fmid' e the 

after ,gy 2j \ n app ] lcation f or p° ^ n the ,and j° in tly a "d 

™ P e nt n W The“io f; ' hU 4 drd 

*978.and the defehdants'could'allege'th^r^dverse posses- 
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sion only after 1978 and in the year 1978 Mst. Nirjalo 
had already succeeded to the share left by her husband 
Malhu. 1 he question for determination in this case, 
theielore, is whether the possession of the defendants was 
adverse to Mst. Nirjalo and whether they had acquired 
title by prescription before the death of Mst. Nirjalo. 
The learned counsel has argued that the defendants had 
been m possession from bamvat 1978 to 1992 when 
Mst. Nirjalo died which is more than 12 years and, 
theielore, they had acquired title by prescription. The 
suit, as pointed out above was hied in the year 1995 and 
according to the appellants counsel it was barred by time. 
Our attention has been drawn to a ruling of Lahore 
High Court reported as 1923 Lahore 322 in which it 
was held that ‘ ‘ Possession of property after the partition 
is adverse to the plaintiffs to whom the property is allotted 
on partition”. Phis ruling in our opinion is not appli¬ 
cable to the present case. If Malhu had been alive and 
failed to enter into possession of the land after the parti¬ 
tion and tiie land allotted to him remained in the hands 
of the defendants, the defendants could set up adverse 
possession against Malhu successfully. But here the 
position is different. On partition the widow of Malhu 
was entered as the proprietor of certain plots which fell 
to the share of her deceased husband. I he reversioners 
were not in a position to bring any suit for the recovery 
of possession during the life time of Mst. Nirjalo. They 
could bring the suit after the death of Mst. Nirjalo which 
took place in Samvat 1992. Within three years from 
the date of the death the suit was brought by the plaintiffs 
against the defendants for the possession of the land 
belonging to Mst. Nirjalo. The counsel for the appel¬ 
lants argued that after the partition proceedings had 
terminated, it assumed the form of a decree and could 
be executed by any sharer within three years from the 
partition. Mst. Nirjalo not having obtained possession 
within 12 years was debarred from obtaining it and the 
claim of the reversioners of her husband was also barred 
by time. This contention is without force. There was 
a conflict of opinion of different High Courts on this 
point but this conflict has been set at rest by a Privy 
Council ruling and the law is well settled now on this 
point. In A. I. R. 1929. Privy Council page 166 it 
has been laid down by their Lordships of the Privy 
Council that “Where there has been no decree against 
the widow or other act in the law in the widow's life- 
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time depriving the reversionary heir of the right to posses¬ 
sion on the widow’s death the heir is entitled 
after the widow’s death to rely upon Article 141 for 
the purpose of the determination of the question whether 
the title is barred by lapse of time”. There has been 
no litigation with the widow and no adverse possession 
set up against the widow in her lift time. Under these 
circumstances, the defendants could not set up adverse 
possession against the co-sharers of Mst. Nirjalo’s hus¬ 
band. In 1935 Calcutta page 702 it has been clearly 
laid down that “Adverse possession against a life tenant 
will not be adverse possession against the reversioners 
or the remainder man”. The plaintiffs brought suits 
claiming possession of the land left by Mst. Nirjalo with¬ 
in three years from the date of her death. The suits 
were within time and the Courts below have rightly de¬ 
creed the plaintiff's claim. 

It has been argued by the learned counsel for the 
appellants that certain plots belonging to the defendants 
were in the hands of the plaintiffs which they admitted 
in their plaint. The Courts below ought to have grant¬ 
ed a decree in regard to these plots in favour of the de¬ 
fendants. The defendants never incorporated such a 
prayer in the written statement nor urged before the 
lower appellate Court that they may be granted posses¬ 
sion of their plots of land which are in the hands of the 
plaintiffs. This prayer does not find any place in the 
grounds of second appeals filed before this Court. The 
counsel it appears is making altogether a new case be¬ 
fore us on behalf of his client-which cannot be allowed 
at this stage. His clients may, if they are so advised, 
pursue such legal remedy as is open to them for the re¬ 
covery of possession of the plots which are in the hands 
of the plaintiffs ; but in this appeal we regret we are un¬ 
able to grant him this relief. 

Both these appeals are accordingly dismissed with 
costs. 

Appellate Civil. 

Before Mr. Justice Masud Hasan 

and 

Mr. Justice Haveli Ram. 

Y f 1 1 


1998 
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WAZIR OF POONCH —(Plaintiff)—Appellant. 

versus 

D. GIAN CHAND and Others—(Defendants)— 
Respondents. 


Civil ist Appeal No. 16 of 1997. 

Limitation Act (XXIV of 1977)—Articles 11 and 
*47 Limitation for a declaratory suit instituted by the 
State under O. 21, R. 63 Civil Procedure Code. 

Held that the period of limitation for a declaratory 
suit instituted by the State under O. 21, R. 63 Civil Pro¬ 
cedure Code is one year under Article 11. Article 14 7 
providing sixty years as period of limitation is not appli¬ 
cable to such a suit. 

A. I. R. 1925 Lahore 385 approved, A. I. R. 1925 
Sind 275 and I. L. R. 40 Bombay 166 distinguished. 

Appeal from the decision of Mr. A. H. Durrani, 
District Judge, Poonch, dated 13TH Bhadon, 1997. 

Mr. A. R. Oswal —Advocate for Appellant. 

Messrs. Anant Ram and Mulk Raj Puri —Advocates 

for Respondents. 

Per Mas lid Hasan J. —This civil first appeal arises 
out of a suit under Order 21, Rule 63, Civil Procedure 
Code,, brought by the Wazir of Poonch against the de¬ 
cree-holders and judgment-debtors in an execution pro¬ 
ceeding. 

The defendants Nos .1 and 2 in the suit had obtain¬ 
ed a decree for a sum of Rs. 35,000 against the ancestors 
of defendants Nos. 9 to 16. In the course of the exe¬ 
cution of that decree a certain house, called Haveli, was 
attached on the 30th of Bhadon 1979. To this attach¬ 
ment an objection was preferred by the Wazir of Poonch 
to the effect that the house had been confiscated by the 
Government of Poonch and was in their possession for a 
considerable time long past; that the judgment-debtors 
were left with no title in the house and it was, therefore, 
not liable to be attached and sold in decree against them. 
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This objection was dismissed on the roth of Bhadon 1992 
and in the course of the execution proceedings that 
followed the house in dispute was sold on the 20th of Assuj 
1992 fetching Rs. 23,000. On the 31st of Har 1994, 
x. e., one year and 10 months from the date of the dis¬ 
missal of the objection preferred by the Wazir of Poonch 
the present suit was brought for a declaration that this 
property was not liable to be attached and sold on the 
grounds that were raised in the objection. 


The decree-holders contested the suit and a number 
of pleas were taken on their behalf, one of the more im¬ 
portant of which was that the suit was barred by time 
inasmuch as it \vas preferred more than one year after 
the date of the dismissal of the objection and offended 
against the provisions of Article r 1 of the Limitation Act. 


. The Earned District Judge of Poonch, who tried this 

suit recorded findings' upon all the issues that arose from 

the pleadings but we are addressed onlv on the finding 

relating to the question of limitation. This finding is 

that the suit was barred bv time as having been brought 

more than one year after the date of the dismissal of the 
objection. 


KJc K T u h, ir'l the A P ?', nt,ff s appeal and k « s contended on 

anni; e M Z 1 ° f the Act was not 

applicable to this case because the suit was brought oh 

behalf of the Poonch Government, and the period of 

limitation for a suit brought by the State was to be 

governed bjr Article r 47 of the Limitation Act which pro- 

IJS P T°V ?° years - U wou,d appear that the 
question of limitation arose from two aspects. In the 

first place, whether Poonch was to be considered “the 

T 2 *° afcact the provisions of Article 147 of the 

DoSion °tn K Ct ’ m r t 5 Cr W £ rds ’ what is the constitutional 

siSt inder n e / pp ,ed t( ? Poonch ? Secondly whether a 

of suits ^n? !' ? J . rul f 6 .\ would f a» In the category 

ed Wtben r T P - ed '? ^ ,e ^7 or would be goverrv- 

for wh cb ° f Art ; de J 11 of the Limitation Act 

which the period prescribed is only one year. 

3nmw^ e »shall take the second aspect of the case first If 
su It .V S reallv S a a si d > nde ^ d !n*, not denIed that the P^ent 
Code t. e . the plaintiff first of all elected to raise 
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an objection in the course of execution proceedings and 
it is only from those proceedings that the suit has arisen. 
It will be observed that objections in execution proceed¬ 
ings are decided in a summary way and Rule 63 of 
Order 2 of the Civil Procedure Code provides that an order 
in such dispute shall he conclusive “subject to the result 
of such suit” as is brought by the plaintiff after that order. 
The matter, therefore, of the objection in execution pro¬ 
ceedings cannot be separated from the subsequent suit 
which is contemplated in this Rule. This being the 
nature of the suit it will at once be clear that a suit of this 
kind will naturallv relate not onlv with the title of the 
plaintiff but will also react upon the title of other parties 
involved in the original execution proceedings. It is for 
this reason, in our judgment, that a specific article, t. e. 
Article it is designed to cover suits of this kind in which 
the period provided is onlv one year as against other suits 
of allied nature. Tf to the plaintiff of such a suit, if that 
plaintiff were to be a State, provisions of Article 147 were 
to be made applicable it is obvious that the purpose of 
Article it and Rule 63 of Order 2T. Civil Procedure Code 
will be whollv defeated because that would involve in 
suspense the title of other parties from whose proceedings 
the plaintiff’s right to sue emerged. This obviously is 
a contingencv which is to be avoided. We are, there¬ 
fore, of the opinion that for a suit of this nature, ». e., 
a suit under Rule 63 of Order 2T, Civil Procedure Code, 
arising out of execution proceeding's and not arising in- 
dependentlv provisions of Article it of the Limi¬ 
tation Act would be given precedence over the pro¬ 
visions of Article T47. It is stated before us at the Bar 
that this is a matter which has not been the subject of 
litigation and upon which no rulings directly to the point 
exist. On behalf of the appellant two rulings have been 
ouoted, namelv Secretary of .State for India versus 
Dinshaw Navroii and another. A. I. R. TQ23 Sind, 275 
and Mani Lai Ganda Das Desai and others versus 
The Secretary of State for Tndia in Council, 40 Bombay 
166 at 177. The Sind ruling appertains to a suit arising 
out of a preliminary proceeding taken under section o 
of the Specific Relief Act. There the equivalent of 
Article T47 was applied in the case of the Government. 
We are of the opinion that a suit under section Q of the 
Specific Relief Act is very much different from a suit con¬ 
nected with execution proceedings emerging out of 
Order 21, Rule 63. In that case also the learn- 
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ed Judge appeared to have considerable hesitation in 
applying- Article 140 and remarked “though it is anoma¬ 
lous that the Secretary of State should he allowed sixty 
years to institute a summary suit under section o and that 
though it could not on the one hand have been the inten¬ 
tion of the Legislature to allow such a long period for a 

summary suit.The Bombay case 

does not appear to us to be pertinent at all. On behalf 
of the respondents reliance is placed on Kaura and an¬ 
other versus Ram Chand and another, A. T. R. 1925, 
Lahore 385. This case is, bv analogy, somewhat in 
approximation to the position before us. That was a 
suit which was brought under the Pun jab Redemption of 
Mortgages Act (it of 1913). In that suit the reaction of 
Article 14 of the Limitation Act over Article r 48 of that 
Act is considered in detail. Tt might be mentioned that 
Article 148 provides a period of 60 years for a suit to 
redeem or recover possession of immoveable property 
mortgaged ; and in the Act power is given to bring a suit 
to set aside the summary order made bv the Collector 


in those proceedings. For such a suit a period of one 
year only is prescribed in Article 14 of the Limitation Act. 
We, think, therefore, that bv analogy the facts are some¬ 
what similar. In that case on the basis of the equitable 
doctrine that the claims of other parties cannot be 
kept in suspense the special article relating to the exact 
nature of the suit was given preference over the general 
article. It would be profitable to illustrate this principle 
in the words of their Lordships themselves. They re¬ 
mark “On general consideration also we cannot believe 
t "^. t was intention of the Legislature that a dispute 
which had been focussed and decided by the proceedings 
before the collector should remain in suspense for a 
period which might extend to another 60 years ” On 
another objection taken that this interpretation would 
operate- to reduce the normal period of limitation their 

,V c °h r T ,pS ; emark u. ^ ut f whe " a dispute has been estab¬ 
lished we do not think that that in itself is an unfortunate 

circumstance However, that may be, an individual 

who takes, advantage of a summary procedure must suffer 

it disadvantages as well as eniov its benefits ” In 

arriving at these conclusions their Lordships were free v 

t,T n / Tt, T‘ 0gy fr °"' the provisions o P f Order 'r 
sa^e S' t W ° f V V H Ch rU ' e « substantiallv the 

under the PiiniaK P . 6 W .^ !c ^ framed the rig;ht of suit 
nder the Punjab Redemption of Mortgages Act. In the 
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absence of any other authoritv we are, as present advised, 
clearly of the opinion that the reasoning - given in this 
ruling is wholesome and must be followed. We might 
at once say that it appears to us to he very inequitable 
that on this obiection, proceedings wholly unconnected 
with the plaintiff’s title mav he kept in suspense for the 
exercise of the special remedy given to him. To hold 
otherwise would not onlv he ignoring the equitable 
doctrine hut whollv to nullifv the effect of Rule 63 of 
Order 21 which contemplates a speedy finality to exe¬ 
cution proceedings. For these reasons we are of the 
opinion that this suit is barred hv time. 

Our finding upon this aspect of the question of limita¬ 
tion, in our opinion, absolves us from entering into the 
larger question of Constitution involved in the first aspect 
of the case and we think that it will serve no useful purpose 
for the disposal of this case to enter into that question. We 
might also sav that certain preliminarv objections were 
raised to the hearing of this appeal hv the learned counsel 
appearing on behalf of the respondents with regard to 
the non-payment, in the first instance, of court fees and 
otherwise. Because of the result that will accrue from 
our finding on this issue it is not necessarv to advert to 
these objections also. Tn the result we shall dismiss this 
appeal hut, in the circumstances of the case, we will leave 
the parties to bear own costs. 
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o/ the principu °> e «°w- 

Waiver in law must be, in the very nature of things 
of a definite, obvious and unequivocal character. The 

Z m T W l’ l K Xt XS USCd as a waiver > ™"st be viewed 
m its proper perspective. The plea of waiver based in 

t^incMeTf W °f U l d H ^ ten J a . mount to thc application of the 
esfoL Jl e . St 0 M el: . f and 1 ° r estoppel, particularly in case 
of estoppel m pais, it is essential that the act attributed 
must be such as would leave no ambiguity about the inten- 

then/l the . pe l S 0 J l estopped, over and above showing that 

such aft P y laShm ' ed itS COUrSe °f becaVe of 

Civil Procedure Code (Act X of 199 7)—order II 
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sale deed on the basis of which the right of pre-emption 
is asserted, is dated the 16th of Chet, 1994, and is exe¬ 
cuted by one Faqir in favour of Shiv Ram and Inder Jit. 
The plaintiffs are the collaterals of Faqir and assert that 
they have a prior right of purchase. They averred that 
the consideration quoted in the sale deed is not correct 
and was not paid. They valued the property at Rs. 300. 

In defence, the right of pre-emption vesting in the 
plaintiffs was not denied but it was pleaded that the plain¬ 
tiffs had waived that right. Ihe defendants further 
pleaded that Rs. 1,000 was the price actually paid and 
should be taken to be the market value of the property. 
There was another plea taken in terms of Order II, 
Rule 2, viz. that the plaintiffs had relinquished the claim 
and that the suit was not maintainable. The trial Court 
decreed the plaintiffs’ suit and its findings are against the 
defendants on practically all the issues that arose in the 
case. It was held that die plaintiffs had not waived their 
right and there was no waiver proved. It was further 
held that the value of the property is not more than 
Rs. 300 and that it was not proved that Rs. 1,000 were 
paid. With regard to the question of relinquishment 
under Order II Rule 2, the Court remarked that this 
point was not pressed before it. Ordinarily, we would not 
allow any party to press a point in appeal in the circum¬ 
stances, but this being a question of law, we have heard 
learned counsel on this point also. 

With regard to waiver, it might be stated, that the 
extinguishment arising out of it, is not based upon the 
terms of the Prior Purchase Act, i. e. it is not alleged that 
notices as required by sections 18 & 19 of the Prior Pur¬ 
chase Act were exchanged. Waiver is pleaded on general 
grounds, namely, that the plaintiffs pre-emptors were ap¬ 
proached and were apprised of the fact of the sale and they 
refused to purchase this property and it was thereafter 
that the sale deed in dispute was executed in favour of the 
vendees. This plea is sought to be proved by the evi¬ 
dence of two persons namely Labhu and Bhag Raj. The 
trial Court has refused to place credence in these witnesses 
and we are also inclined to do the same, d his is partly 
becaus we feel that one of the witnesses t. e. Labhu, does 
not bear such social status as would encourage us to place 
reliance on his statement without hesitation., and 
Bhag Raj’s story seems to us to be incredible for the 
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reasons which we shall immediately disclose. But the 
considerations which have really weighed with us in arriv¬ 
ing at the conclusion that no waiver such as would bind 
the plaintiffs is proved in this case, is due to a circumstance 
which arises from an earlier litigation between the parties. 
As we will have to advert to that litigation in view of the 
defendants’ plea with regard to relinquishment under 
Order II Rule 2, it is as well that we did so here. Prior 
to the bringing of this suit for pre-emption, the plaintiffs 
brought a suit for declaration against Faqir, the vendor, 
and the vendees in this case to the effect that they were 
the collaterals of Faqir who being a sonless proprietor, 
was not entitled to make an alienation of his property 
without their consent or without legal necessity. In other 
words, in that suit, they relied upon the custom which they 
set out to prove as prevalent among the parties. The suit 
was dismissed on the ground that the custom alleged 
was not proved. Now that suit was brought after the 
facts stated by Labhu and Bhag Raj, if true, had taken 
place, viz., after the plaintiffs had refused, according to 
their evidence, to purchase this land. If the plaintiffs 
were under the impression that they could prove a custom 
whereby they could get hold of this property without pur¬ 
chasing it or at least stop Faqir from alienating it against 
their consent and, therefore, refused to purchase* this 
property, they cannot be said to have waived in terms of 
he requirements of the law of pre-emption. This is on 
the assumption that Labhu an<* Bhag Raj’s evidence is 
worthy of belief It will have to be conceded that waiver 

T art r ° m , the , ext j n guishment of rights on the 
grounds contemplated under the Prior Purchase Act, must 

b f\Z^ Ve 7 u atUfe ° f ^, ngS> of a defin '‘te, obvious and 
of unequivocal character. The act or omission, if it is used 

The 'T aiVer f ’ m ? st viewed in its proper perspective. 
The plea of waiver based in general law would be tant¬ 
amount to the application of the principle of estoppel to 

1 hC ^ 53 . fr ° m assert *ng their tide ; Tnd for 

V Part, ^ U af Y m ^ S f of esto PPel in pais such as is 
pleaded here, it is essential that the act attributed, must 

,, p n C p h as wo ” ld lea i ve no ambiguity about the intention of 
the person estopped, over and above showing that the 
other party:fashioned its course of conduct because of such 
act. We find that these ingredients are wholly lacking in 
this case. Bhag Raj s story is that he was himself offered 
to purchase this property and that it was in the presence of 
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the plaintiffs that this was done. The plaintiffs’ omission 
to offer to purchase or omission to object to the sale to 
Bhag Raj, is sought to be used as a waiver. We think 
that this evidence does not rise to that standard which is 
necessary to prove waiver in these circumstances. But 
why we are loath to believe this evidence itself is due to 
another circumstance. We are surprised to find that in 
the earlier litigation between the parties, the fact that 
the plaintiffs were offered an opportunity to purchase this 
land and did not do so, is neither mentioned nor advanced 
as a plea. It has been argued before us, and we concede 
there is some force in this, that the written statement of 
that case is not duly proved in this case and that we cannot 
rely upon the matter contained in that document. But the 
judgment of that case is on the record and the pleas of the 
parties are recited in it. It is thus apparent that in the 
course of that case, a plea which we would expect to have 
been taken to confront the plaintiffs, is absent and we are 
left with the feeling that the evidence of these two witnesses 
is got up for the purpose of this case. We might at once 
say that we are not using the written statement or its con¬ 
tents in arriving at this opinion but it cannot be gainsaid 
that, if the defendant had known that the plaintiffs refused 
to purchase, they would have put this defence in the fore¬ 
front. In these circumstances, we think, that it will not 
be safe to rely on the evidence of these two witnesses. 

The second point which gave rise to an important 
issue in this case in the course of the trial and which was 
reiterated before us, is the question of the value of this 
property. It may be pointed out that the sale deed shows 
that Rs. 1,000 were received in cash. It is further stated 
that this money was received for "iirath yarbra” and for 
building purposes. The defendants seek to prove the fact 
of the payment of Rs. i ,000 by producing two entries from 
their "behikhata” dated the 23rd Maghar, 1989 for 
Rs. 500 and the 25th Magh, 1994 for Rs. 250. In these 
two entries the purpose of advancing this money, i. e. 
‘tirath yatra’ and for building purposes, is laid down. 
These two entries have been proved by the evidence of 
Shiv Saran, Kuttu and Phaga Singh in the case of the 
1994 entry ; and Mangtu, Mani Karan and Padam Nabh 
in the case of the 1989 entry. The trial Court has re¬ 
fused to place credence upon this evidence and has also 
refused to draw any inference from these entries. With¬ 
out repeating those reasons, we may say that some of the 
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criticism levelled by the trial Court appears to attract us. 
It is, for instance, said that the belli is not properly kept. 
An entry of the vear 1989, relating - to some other party, 
is entered after the entry of the year 1989 in the case of 
this, party. This is sought to be explained on behalf of 
the defendants by an argument which we might only say 
is too cheap'to be accepted. It is said that because these 
people are simple and illiterate, they write wherever they 
find a place. But, on a closer analysis, we find that there is 
some method in the madness of these simple people. It 
will be noticed that the sale deed is dated the 16th of Chet, 
1994 . opposite-this entry of the 25th of Magh, 1994 
there is endorsed the payment of the sum of Rs. 250 which 
is dated the 23rd of Chet, 1994- Shiv Saran is the scribe 
of this entry, and he has been produced to prove it. His 
explanation is that he.was present at the time of the writ¬ 
ing’ of the sale deed and that he made the endorsement on 
the behi on the same date on which the sale deed was exe- 
cuted. This is obviously wrong. Then the explanation 
that these people are in the habit of writing, wherever they 
can find place, is defeated by the circumstance that in the 
year 1989, the whole page on which entries for. the vear 
1989 and 1994 Have been indited, must have been, blank 
u.they had been indited on the dates on which, they, purport 
to have been indited. There was, therefore, no occasion 
tor the appellants to turn over the page and to.make this 
entry of the year 1988 in the manner in which it is made 
in the beln khata. This is a suspicious circumstance, but 
here seems to us to be no justification for another explana- 
nation which has been advanced to support the assertion 
that Rs. 1,000 were actually paid. In the entries a sum 

the^nrn^f P sWn 35 . r ?£ resentil >g Interest, to. compose 
dill «h f R l' I,0 i° 0- 'Y hereas w e find, that in the sale 
nn i^ efe t J l ®, s . ch . eme of >P a y m ent is laid down,,there is 

V™Tn ° f hl * m i CreSt ^ thC Wh ° Ie SUtn is Said to 

have been -received on .account of expenses for 

stances T ™ • ^ bu,I . d ^ P ur P<>ses. All thLe circum- 
S r m ' GUr m, - n< ? S a lar?e element of doubt and* 
* ha £ ^Pressjon is certainly not dispelled bv the evidence 
of Shiv Saran, Kuttu and Phaga Singh and others We 

Se toacourt tha??h eemenl With A e 6ndin S arr *ved a^by 
proved Court ’ that the P^ent of Rs. t,« 5> has not been 
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failing to prove affirmatively the payment alleged, it be¬ 
comes necessary to see what value can be attributed to 
that property, i. e. what is the market value of the 
property. We have it that the entire village is mortgaged 
for Rs. 750 and that, apart from a very infinitesimal part 
of it, the bulk is under the cultivation of the occupancy 
tenants ; the mortgagor gets only ‘‘ malkana’’ and pays 
it on to the mortgagee and has himself no benefit to derive. 
That portion of the property, which is not in the occupa¬ 
tion of the occupancy tenant, is barely t t kanals and 3 
marlas. No evidence has been produced in this case to 
prove as to what the entire property would fetch. From 
the evidence of Rangil Singh patwari, supported as it is 
hv that of two other witnesses produced bv the plaintiffs, 
it is clear that the market value of the land in dispute can¬ 
not be more than Rs. too. The defendants led no evi¬ 
dence in rebuttal of this estimate. It is true that 
Hashnak Rai and his brother Nar Singh Sahai bought 
occupancy rights in 2 c kanals and T3 marlas of land from 
this very vendor for Rs. 17q under sale deed dated ifith 
Magh tc)7 S . The learned Senior Subordinate Tudge has 
calculated from this that the value of t t kanals and 
3 marlas which was in the direct cultivating possession of 
the vendor, that is to sav, without the intervention of anv 
occupancy tenant, would come to about Rs. im and he 
has held that the value of the rest of the land which is 
being cultivated bv occupancy tenants cannot be more 
than Rs. t so. The learned counsel for the appellants 
has argued that onlv occupancy rights in 2 s kanals and 
t 3 marlas of land were sold in 107s and that the value of 
full properietorv rights in t t kanals 7 marlas should have 
been worked out at a higher rate. He states that the 
vendor was paving Rs. 7 p. a. as land revenue on these 
t 1 kanals and 3 marlas of land that if the value of this 
land is calculated at so times the land revenue it corner to 
Rs. 7 so. This difference of Rs. 50 is slight and more¬ 
over fiftv times the land revenue is not always the market 
value of land. According to Rangil Singh Patwari the 
vendor was not getting more than Rs. 4 P- M. from the 
produce of this land. Without going into minute details, 
we find that the value ascribed to the T /8th share, now 
involved in the suit. i. e. Rs. t .000 is more than that which 
would cover the entire village. On this issue also we find 
our-selves in agreement with the trial Oourt and hold that 
the market value ascribed to this property, i. c Rs. 300, 
would be fair. 



Law Reports. 


169 


Vol. I.] 


There lastly remain the argument advancer! on behalf 
of the appellants relating to relinquishment. Tt is asserted 
that in the former suit the plaintiffs should have also in¬ 
cluded the prayer which they make in the present suit and 
that their omission to do so, brings them within the mis¬ 
chief of Order IT Rule 2 and that they «houM be deemed 
to have relinquished the claim thev now advance. The 
omission of a party to constitute relinquishment, as con¬ 
templated in Order TI Rule 2 requires that the cause of 
action for the various reliefs must be the same. That 
rule lavs down that a party must bring to the Court the 
whole of the claim and not sue in parts. We have, there¬ 
fore. to see whether the cause of action for the relief in 
the earlier suit was the same as in this and whether the 
present suit or the relief claimed bv the plaintiffs now is a 
part of that claim, the other part of which was sued for in 


the earlier litigation. Without entering into details, we 
might sav that the nature of these two suits is so palpably 
different that it is difficult to assume that the two are parts 
of the same claim. The first suit was a suit for declara¬ 
tion of the plaintiffs’ right as collaterals and required that 
the sale deed executed bv Faair should be held to be of 
no effect qua the plaintiffs’ rights after his death. The 
present suit is a suit to enforce the right of pre-emption. 
There is, therefore, obviouslv no manner of connection 
between these two actions. Tt is argued that the sale 
deed executed by Faqir must be taken to be the pivot 
which moves the plaintiffs both in the first and the second 
suit. That mav be true but we find that plaintiffs declara¬ 
tion of their rights as collaterals and avoidance of any acts 
bv the sonless proprietor against their interests is an in¬ 
dependent right and might easily depend either upon the 
sale deed in the suit or any other contemplated action 
amounting to alienation. In the former suit, the matter 
of the sale was merely an incident which led the plaintiffs 
to safe-guard their rights which neither arose from nor 
were dependent on the sale deed. That suit was. more 
or less, of a precautionary nature and would not depend 
on any given cause of action. The present suit, it will 
noticed, emerges straight from the loins of the sale 

wh1rW C<J ** C , het TQ ° 4 Jt h the sa1e alone 

which gives the.plaintiffs the right of pre-emption. Here 
the cause of action is certainly the sale deed. The ques-' 
bon of # the same cause of action** in terms of Order IT 
Rule 2 is one of sph,stance rather than of form and means 
the actual cause of action and not what a plaintiff chooses 
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to specify in his plaint. VVe are of the opinion that the 
provisions of Order IT Rule 2 cannot be attracted to de¬ 
feat the present suit. We do not think it necessary to 
quote any authority for this view but we find that Shridhar 
Mahadeo Rasal & others versus Godu Lai Jeth Mai & 
others, A. I. R. 1940 Bombay, 20 and Sheokumar Singh 
& others versus Bechan Singh & others, A. I. R. 1940 
Patna, 76 are cases in which the scope of Order II Rule 2 
was considered. In the former case it was held that even 
if the transaction be the same, if the causes of action are 
different, Order II Rule 2 will not come into play. The 
test laid down by his Lordship is whether the actions 
should be supported by different kinds of evidence and if 
the answer is to be in the affirmative, the plea founded on 
the provisions of Order II Rule 2 cannot be sustained. 
With great respect we are of the opinion that this is a 
very wholesome test and clinches the matter. Judged 
from this test also, it would be found that there is no force 
in the plea based on Order II Rule 2 in the circumstances 
of this case. 

The result, therefore, is that we find ourselves in 
agreement on all the issues with the findings returned by 
the trial Court. The appeal will stand dismissed with 
costs. 1 
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Criminal Procedure Code—(Act XXTII of 1989) 
section 164 —Confession hy accused—duty of Magistrate 
before recording confession. 

A Magistrate before recording confession ought to 
give opportunity to the accused to recollect his senses and 
' to be free from the police influence before he makes that 
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confession. In order to find out that there is no police 
influence on the accused, the accused ought to be sent to 
the judicial lock up, if there is one, for a day or so before 
recording his confession. In case there is no judicial lock 
up he should be kept apart in a certain room for some time 
so that he may think for a while independently and then 
make up his mind whether he intends to make a confession 
or not. Although there is no provision of that nature in 
the Criminal Procedure Code, but prudence requires that 
such opportunity should be given to the accused so that 
lip makes the confession free from the influence ol the 
police. 

f— — 

Appeal against the order of the Sessions Judge 
Srinagar (Rao Sahib Lala Bindra Ban) dated 8th 
Phagan 1998. 


Mk. H. N. Dar—V akil for the Appellant. 
Assistant Advocate General —For the State. 


Seven accused persons, one of them being 
raqir Singh appellant before this Court, were challaned 

T rt j° f S , ub ° rclinate J ud S^ e Magistrate 1st class 
Muzattarabad under section 457, R. P. C. Some of 

these accused persons are absconding. Faqir Sino-h ac¬ 
cused was convicted under section 457, R. P. C by the 
Magistrate and sentenced to two years’ rigorous im- 

err r A £ ne ° f ^ S - S ' ° n a PP eaI the Sessions 

Judge maintained his conviction but reduced his sentence 

■I 3?e 0nment , ‘° °c e y? ar ' The moused has come up 
in rurther appeal to this Court 
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L Mangat Ram Bishan Lai forest contractors was broken 
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Baramulla. The accused was tried by the Subordinate 
Judge—Magistrate of Muzaffarabad and convicted and 
sentenced as stated above. 


In order to prove this case the prosecution has pro¬ 
duced a number of witnesses and the evidence can be 
divided into three parts. Firstly there is the confessional 
statement made by the accused before the Sub-Divisional 
Magistrate Baramulla which was subsequently retracted at 
the trial. Secondy there is the evidence adduced by the 
prosecution in regard to the recoveries which were alleged 
to have been made at the instance of the accused. Lastly 
there is the evidence to show that the accused was seen 
by some persons conspiring with other accused persons in 
regard to this offence before its commission. The learned 
Sessions Judge has not relied upon the evidence in regard 
to the conspiracy. He has not attached much importance 
to the recoveries and rightly too. He has relied upon 
the retracted confession of the accused and he was of the 
opinion that the confession made by the accused before 
the Sub-Divisional Magistrate at Baramulla was a genuine 
fine and has, therefore, based conviction on that retracted 
confession. 

The learned counsel appearing for the accused has 
argued that the confession is not genuine and that the 
moment the accused had opportunity to retract from it, 
he has done so. He has further pointed out certain cir¬ 
cumstances which go to show that the confession is not a 
genuine one. I have heard the Assistant Advocate 
General in reply and have examined the record. I find 
that the confession which has been relied upon by the 
learned Sessions Judge is not a genuine one. The accus¬ 
ed has been arrested on Tst Bhadon and was in the police 
custody all along till his confession was recorded by the 
Sub-Divisional Magistrate at Baramulla. The Sub- 
Divisional Magistrate has put him certain questions to 
show that he was not under the police influence, but that 
was not enough. There is a clear ruling of the Full 
Bench of this Court in which it was laid down that a 
Magistrate when recording the confession ought to give 
opportunity to the accused to recollect his senses and to be 
free from the police influence before he makes that con¬ 
fession. In order to find out that there is no police in¬ 
fluence on the accused the accused ought to be sent to the 
judicial lock-up if there is one for a day or so before re- 


VOL. I.] 


Law Reports. 


173 


cording his confession. In case there is no judicial lock¬ 
up he should be kept apart in a certain room for some time 
so that he may think for a while independently and then 
make up his mind whether he intends to make a confession 
or not. Although there is no provision of that nature in 
the Criminal Procedure Code but prudence requires that 
such opportunity should be given to the accused so that 
he makes the confession free from the influence of the 
police. It is necessary that the accused should be told by 
the Magistrate that he will not be sent back to the police 
custody after he has made the confession. In this case 
I find that no such precautions were taken by the 
Magistrate. If the confession is examined closely it will 
. be found that it is not a genuine confession. 


The accused admits having received Rs. 170 out of 
the amount which was removed from the office of the 
Manager. 1 he accused does not inculpate himself but 
there is a tendency of his exculpating himself from the 
crime. He is throwing the major portion of the blame on 
the other accused persons and taking very little upon him¬ 
self. Moreover it does not stand to reason that when 
such a large amount of money was removed from the 
office, the accused who was an influential person—a 
Government employee—and who knew the whole secret, 
would be content only with Rs. 170 out of the booty. Be¬ 
sides, the monies, which were removed from the chest 
were notes and also coins ; while the amount which is al¬ 
leged to be recovered from the accused was merely in 
coins. It may be further noted that the accused in the 
concluding portion of his confession stated that he himself 
handed over Rs. 170 to the police while the prosecution 
case was that Rs. 170 were recovered from the house of 
the accused at his instance. If the confession is true then 
^ P r ° secut i° n story should be false and if on the other 
and the story put forward by the prosecution is correct 
then the confession should be false. It has not been ex- 
by the prosecution as to why the confession was re¬ 
corded after a delay of about 17 days from the date of the 
arre ?** “ the accused was willing to confess his guilt he 
would have come forward with that confession at the mo¬ 
ment he was arrested. After examining the whole con- 
ession I am of the opinion that the confession is not 
genume. There is no corroboration of this confession al- 
ugh it has been pointed out by the Assistant Advocate 
eral that the confession is corroborated by the recovery 
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of the mbs which were wrapped up in a paper signed by 
the manager of the firm. It may be pointed out here that 
the recovery of the nibs can by no means corroborate the 
confession which was recorded subsequent to the re¬ 
coveries. 


As regards the recoveries suffice it to say that this 
portion of the evidence is inadmissible against the accused 
as the accused was in the police custody when he pointed 
out the articles which were found from his house. In the 
hull Bench case—Jaswant Singh and others versus 
State—it was held that the recoveries made at the instance 
of the accused who is in the police custody cannot be ad¬ 
missible against the accused. The only evidence which 
has been considered against the accused by the learned 
Sessions Judge is the retracted confession and as I have 
held that the confession is not genuine the conviction of 
the accused cannot be based on this retracted confession. 

I, therefore, allow this appeal, set aside the convic¬ 
tion and sentence of the accused and direct that the ac¬ 
cused shall be set at liberty at once unless required in con¬ 
nection with some other charge. The fine if paid shall 
be refunded to him. The money recovered from his 
house shall be returned to the accused. 


Revisional Civil. 


1999 
Jeth 10 


x Before officiating Chief Justice (Mr. Janki Nath Wasir) 
m - and 

Mr. Justice Haveli Ram. 

PIAROO & Others—(Judgment-debtors)—Appli¬ 
cants. 

MUNSHI AMAR NATH—(Decree-holder)—Non- 
Applicant. 


Civil Revision No. 126 of 1998 A. R. A. 


Agriculturists’ Relief Act (I of 1983) —section 5— 
Appeal from decree—whether direction as to costs is in 
itself a decree. 

Held that the direction as to costs is not in itself a de- 
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cree, even though it has been embodied in the decree, and 
that for the purpose of deciding whether an appeal lies or 
not, the amount of costs should be excluded when the ques¬ 
tion of appeal arises under the Agriculturists' Relief Act. 


Revision from the order of the Subordinate 
Judge, Jammu (Mehta Sri Chand) dated 30TH Phagan 
1998. 


Mr. Roop Chand Nanda —Advocate for the Applicants. 

Mr. Chaman Lal —Advocate for the non-Applicant. 

Per Havell Ram J. —This suit was instituted under 
the Agriculturists Relief Act for the recovery of 
Rs- 5 I 3 / r 4/6 but it was decreed by the learned Subordi¬ 
nate Judge to the extent of Rs. 407/10/6 only with costs. 
In the judgment as well as in the decree a further direc¬ 
tion was embodied as to costs. The amount of costs was 
calculated at Rs. 124/9/- and embodied in the decree 
sheet. Under section 5 of the Agriculturists Relief Act 
no appeal lies from a decree passed by a Subordinate Judge 
when the amount decreed does not exceed the sum of 
Rs. 500. In the present case the amount decreed is less 
than Rs. 500 if the costs are excluded and it exceeds 
Ks. 500 if costs are included. 


the execution of this decree certain propertv in¬ 
cluding cattle was attached by Amar Nath decree-holder. 
1 he objection petition against this attachment was partly 
dismissed and it is against this decision that this applica- 

“I . rev, ! ,on * a f bee " brought. The first question 
which arises is whether an appeal lies in this case. The 

amount th ‘j . de P 5 nds u P° n the question whether the 
amount decreed m this case should be deemed to be above 

compSnt° r ** If ^ aPPCal HCS a revision is " ot 

:r J hlS f IS a question of first impression and in view of 

on tMs POint as wdl as on the 

9 

that tiH e JhZ? ed COU " Sel f ° r the a PP'te>"ts has argued 
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is sound and must prevail. The word “Decree” has 
been defined in clause 2 of section 2 of the Civil Procedure 
Code. According- to that definition before an adjudica¬ 
tion can be called a decree it must determine the rights of 
the parties with regard to all or anv of the matters in con¬ 
troversy in the suit. Now the question of costs is not a 
matter in controversy in the suit. On this point the 
authorities cited by the learned counsel. A. T. R. 1920 
Patna 626, I. L. R. 12 Madras 120 and I. L. R. 21 
Madras 421 have a direct bearing. These authorities 
support the contention of the learned counsel Tt has 
been held that the right referred to in the above definition 
must be a substantive right. But the right to costs can¬ 
not be considered to be a substantive right. Under sec- 
tion 35 of the said Code the Court is given power to award 
costs and it has been clearly laid down in that section that 
the costs of, and incident to. all suits shall be in the discre¬ 
tion of the Court and the Court shall have full power to 
determine by whom or out of what propertv and to what 
extent such costs shall be paid and to give all necessary 
directions for the purpose aforesaid. 

The learned counsel for the respondent has drawn our 
attention to the definition of the expression “decree- 
holder” given in clause (3) of section 2 of the said Code 
according to which “decree-holder” means anv person in 
whose favour a decree has been passed or an order capable 
of execution has been made. The point for decision is 
not whether Amar Nath respondent is a decree-holder. He 
is undoubtedly a decree-holder because an order capable of 
execution has been made in his favour. The question for 
determination is whether the direction as to costs is itself 
a decree and on that point the definition of the term 
“decree-holder” can throw no light. When a distinction 
has to be made between a decree and an order, execut- 
abilitv cannot be the test, because both a decree as well as 
an order mav be executable. For the above reasons we 
are convinced that the direction as to costs is not in itself 
a decree, even though it has been embodied in the decree, 
and that for the purpose of deciding whether an appeal 
lies or not. the amotint of costs should be excluded when 
the question of appeal arises under the Agriculturists Re¬ 
lief Act. We hold, therefore, that no appeal lies in the 
present case and that a revision petition is competent. 

On the merits after listening to the arguments of the 
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learned counsel we find no sufficient ground for inter¬ 
ference Jagat Ram was the original debtor and after 
his death the decree was passed against his legal re- 

f[“ ,Ves to the of bis assets in their hands. 

Out Of- the property which was attached the learned Sub¬ 
ordinate Judge has maintained attachment affecting cattle 

nronertif W re ' eaSe<1 ,, ,h « e °' her ****** ™veab!e 
property. We are. therefore, concerned only with the 

r !° n ° f the on-rhment of cattle, ft was' alleged in 
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cord of malshumari. The onus undoubtedly was on the 
decree-holder to prove that these cattle belonged to 
Jagat Ram. He has produced a zaildar and other wit¬ 
nesses to prove this fact and he has shown that Jagat Ram 
was the owner of a larger number of cattle than has been 
attached. The applicants’ evidence contradicts their 
own allegation in their objection petition. In these cir¬ 
cumstances we are of the opinion that the learned Sub¬ 
ordinate Judge came to the right conclusion and we here¬ 
by dismiss this application with costs. 


1999 

Before Mr. Justice Haveli Ram. 

Baisakh 4 _ 

LALA BAIJ NATH PARMA NAND SEHGAL. 

•versus 

THE INCOME TAX DEPARTMENT. 


Income Tax Appeal No. 185 of 1996-97. 

Income Tax Act (IX of T991) —sections 3, 4 and 
6 —“ Income” — Meaning—whether the inclusion of in¬ 
terest in a pronote given in renewal of a previous pro¬ 
note or in a decree passed by a Court amounts to receipt 
of interest during the year. 

Held that “income” means that which “comes in”. 
It cannot he correct or equitable to treat the unrealized 
interest particularly when it has not been formerly credit¬ 
ed in the boohs, as “income, profits or gains” for the 
purposes of the Income Tax Act. The test to be ap¬ 
plied is whether any profits in the shape of interest had 
become due to the creditor in such a manner as to be im¬ 
mediately available to him in the accounting year assum¬ 
ed to be capable of being received by him at his choice and 
pleasure. 

Mr. Tanak Lal Sehgal —For the Appellant. 

The Income Tax Officer —For the Respondent. 

The assessee was assessed to Rs. 55/8/- as in¬ 
come tax on an income Rs. 2,130 for the year 1996-97 by 
the Assistant Income Tax Officer under section 23 of the 
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Income Tax Act. His first appeal was dismissed by 
the income lax Officer and he has preferred this second 
appeal against the assessment. 

1 he assessee made a return showing that he had 
earned an income of Rs. 293/8/6 from money-lending 
business during the year but the assessing officer did not 
accept this return as correct. He remarked that the 
accounts were not kept on an intelligible basis and assum¬ 
ing that his investment amounted to Rs. 8,ooo, the 
assessing officer calculated income at 12 per cent, of this 
sum and assessed the tax on the income of Rs. 960 
thus arrived. Before me, only one point has been rais¬ 
ed in appeal by the learned counsel for the appellants. 
He maintains that the appellants keep their account on a 
cash system and not on the mercantile system, that the 
assessee disclosed all the income from money-lending 
business which he had actually received during the assess¬ 
ment year and that the assessing officer had no reason and 

produced ^ ° £ the aC “ Unts 


it appears that the assessee does not show in his 
J“° Un _ bo °ks the interest which accrues to him from 

which he acn bu |l such interest »> the accounts 
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the Act shall apply to such income, profits or gains as 
described in section 6, from whatever source derived, 
accruing or arising or received within the btate or deem¬ 
ed under the provisions ot the Act to accrue or arise or 
to be received within the btate. Both the sections assume 
that what is taxed must be income, profits or gains, 
how, the expression “income ’ is not defined in the Act 
itsell and, in the absence of any definition, it must be inter- 
pretted in its ordinary sense. The Privy Council have 
mterpretted the word “income’' as meaning “that which 
comes in’’. ihis shows that before any sum can be 
considered to be a person’s income, it must have “come 
in’’. Unless an item can be considered to be the in¬ 
come, profits or gains in this sense of the term, it cannot 
be considered to be the income at all and cannot be asses¬ 
sed to income tax. 

It has been held in a number of cases that the 
words “accruing or arising ‘used in section 4, merely 
refer to the connection between income and the country 
of origin and that these words do not explain what is and 
what is not income. 1 he leading authority in support of 
this view is the Privy Council Ruling reported as I 9 2 4 
Appeal Cases, page 508. In this case it was held that 
the determination of the question whether any particular 
item is or is not income, will not in any way depend upon 
the method of accounting adopted by the assessee. It 
is only alter an item satisfies the requirements of being 
income, that the method of accounting comes in to help 
the determination of the question when and where this 
income or any part of it did accrue or arise or was re¬ 
ceived. These Rulings were given before the amend¬ 
ment of section 4 of the British Indian Income lax Act. 
The position in the amended section 4 of British India 
is even clearer on this point, because the amended sec¬ 
tion 4 makes it clear that the words “accrue, arise or 
receive’’ are used only to show the connection of the 
income with the country. I hey do not affect the mean¬ 
ing of the words “income, profits or gains -. In A. I. R. 
1928 Nagpur 41, it was held that the interest which was 
shown in the books of the assessee as having fallen due 
but not received, could not be treated as income. I he 
same view was taken in A. I. R. I 9 2 9 Nagpur page 50. 
In the present case, the assessee never showed the in¬ 
terest which had accrued, in his account books. 00 the 
position in the appeal before me is much stronger than in 
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the reported Rulings. It cannot be correct nor equit¬ 
able to treat the unrealised interest particularly when it 
has not been formally credited in the books as “income, 
profits or gains’ for the purposes of the Income Tax Act. 
1 he test to be applied is whether any profits in the shape 
of interest had become due to the creditor in such a 
manner as to be immediately available to him in the 
accounting year assessed to be capable of being received 
by him at his choice and pleasure. 1 hese are the words 
which were used in A. 1 . R. 1929 .Nagpur page 50. In 
A. I. R'. 1929 Patna, 476 it was held that the interest 
which had accrued on certain mortgages but had not 
., e L en realised, could not be treated as assessable income. 
I his case from Patna went up to the Privy Council and 
it was held by their Lordships that the acceptance of 
the new mortgage in which interest accruing on the old 
mortgage had been included, did not amount to receipt 
of interest and that the assessee was not liable to be 
assessed on that sum as income received. Similarly, the 
judicial Committee in 1933 P: C. 108 observed 


That a debtor gives his creditor a promissory 
note for the sum he owes can in no sense 
be said to pay his creditor. He merely gives 
him a document or voucher of debt possess¬ 
ing certain legal attributes so far as such a 
promissory note is concerned.” 


Ihe assessee does not receive payment of any taxable 
mcome frbm his debtor or indeed any payment 

A 1 'r^AlTh 1 fcA 6 h " s dted"Wore me 

K - *935 Allahabad, 378, which is to the same effect. 
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Before Mr. Justice Masud Hasan. 

WAZIR JAG AT RAM— (Judgment-debtor)—Appli¬ 
cant. 


versus 

DUKAN NASAR ULLAH AMER ULLAH— (De¬ 
cree-holders)—Non-applicants. 

Civil Revision No. 6o of 1998. 

Execution of decree — Compromise—Original 
scheme of instalments by Court passing the decree alter¬ 
ed—Whether it amounts to novation of contract. 

Held that fixing of instalments or varying such instal¬ 
ments as were fixed in the decree would not amount to 
a novation of contract, as the matter of compromise in 
the course of execution proceedings providing instalments 
either a new or in variation of those originally fixed would 
only have effect upon the time or manner of its ( decree) 
enforcement and would as such fall within the scope of 
the executing Court and need not be relegated to a 
separate suit. 

A. I. R. 1939. Privy Council 80 relied upon, I. L.. 
R. 54 Allahabad 573 dissented. 

Revision from the order of the District Judge, 
Jammu (Lala Haveli Ram) dated i8th Bhadon 1998. 

. 

Mr. Chaman Lal —Advocate for the Applicant. 

Mr. Indar Dass —Vakil for the non-Applicants. 


This application in revision raises a somewhat in¬ 
teresting point of law. It is the judgment-debtor s appli¬ 
cation directed against an order of the learned District 
Judge, Jammu, setting aside the order of the executing 
Court which held that a certain compromise which was 
arrived at in the course of execution proceedings amount¬ 
ed to a novation of contract and was not executable. 

The decree-holder had obtained a decree for Rs. 1,600 
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against the judgment-debtor under the 'Agriculturists* 
Relief Act and Rs. 50 per harvest were fixed as instal¬ 
ments for the payment of this decree. Default was made 
after paying some instalments and execution proceedings 
had to be taken for the realisation of the decretal amount. 
In the course of these proceedings, on the 25th of 
Bhadon r 99 o, a compromise was entered into between 
the parties whereby the original scheme of instalments 
was altered and it was agreed upon that on default of 
payment of two instalments the whole amount will fall due 
together with annas -/ 4 /- per cent. p. m. as interest on 
the sums in default. Default was again made and an 
application for execution in terms of this compromise was 
put in. The execution Court held that this compromise 
amounted to a novation of contract and refused to execute 
the decree. The decree-holder appealed and the 
learned District Judge held that there was no novation of 
contract. He was, however, of the opinion that the 
clause with regard to the payment of interest was not 

£rnS d •£ d *£ r ° Pped ,-t - We are at tbis sta S e not con¬ 
cerned with this matter. 

Against the order of the District Judge the judg¬ 
ment-debtor comes in revision and his argument i S J thft 
e execution Court has been wrongly overset and that 
the compromise of the 25th of Bhadon t 99 o would 
amount to a novation of contract. In support of this pro- 

A 1 MK°K ? obardhan D as versus Dau Dayal, I. L. R P <r 4 
Allahabad 573 »s quoted. There is no doubt that the 
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The position is contested on behalf of the .decree- 
holder and it is pointed out that other considerations come 
into play in view of the specific provisions of the Agri¬ 
culturists’, Relief Act. Section 14 of that Act provides 
that both the Court that .passed a decree and the Court 
to which the case is transferred for execution may in 
cases in which thev are satisfied about the change In the 
paving capacit of the judgment-debtor, vary and alter 
the instalments. There is considerable force in this. 
Rut even otherwise the decree-holder’s position is 
strong. On his behalf reliance is placed upon a Privy 
Council ruling contained in Oitdh . Commercial Rank, 
Ltd., Evzahad versus Thakurain Rind Ransi Ktier.and 
others, A. L R. 1939 P. C. 80. This case being from 
Oudh,. the provisions of the Civil Procedure Code were 
the same as those which were before their Lordships of 
the Allahbad High Court in LTV Allahbad 37,3, L L. R. 
In the Privy Council case their Lord shin dealt at length 
with the reasoning contained in the Full Rench case of the 
Allahabad Court. Tt was laid down by their Lordships 
that a compromise of this kind would not amount to a 
novation of contract as to skip out of the scope of the 
execution Court. The case before their Lordships was 
a case in which in the course of execution of a mortgage 
decree the parties had entered into a compromise and had 
agreed to payment by means of instalments as against 
payment in.lump contemplated in the decree. .The 
case, therefore, would appear to be one practically on 
all fours-with the one before, us. Their Lordships held 

‘.‘if.. .the agreement is intended.to,govern the 

liability of the debtor under the decree and to have efFect 
upon thertime or manner of its. enforcement, it is a matter 
to be dealt with under section 47 - in such.a case.to sav 
that the creditor may- perhaps have a separate, suit, is to 
misread the Code, which bv requiring all such matters 
tor be dealt with in execution discloses a broader^ view of 
the scope-and function of an executing Court”. . Now 
it would be conceded that the matter of compromise in 
the course of execution proceedings providing . instal¬ 
ments either a new or in variation of those originally 
fixed would only “have .effect upon the time or manner 
of its (decree) -enforcement” and as such would fall with¬ 
in the scope of the executing Court and need .not be rele¬ 
gated to a separate suit. Their Lordships of the Allah¬ 
abad Hmh Court were of the opinion that "Where the 
compromise fixes new dates for payment or delivery it 
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undoubtedly niters the time of satisfaction and, there¬ 
fore, varies the decree. Tt is not a mere case of post¬ 
ponement of execution which the Court, under special 
circumstances recognised by the Code of the Civil Pro¬ 
cedure, can order”. There can. therefore, be no minner 
of doubt that their Lordships of the Privv Council have 
dissented from the Allahabad view on this point speci¬ 
fically. Their Lordships of the Allahabad High Court 
appeared to complain that “in numerous cases a com¬ 
promise between the decree-holder and the judgment- 
debtor entered into in the course of execution proceeding's, 

which was dulv recorded, has been enforced. 

The Privy Council approved of the practice and remark¬ 
ed that “the practice, which is both wide-spread and 
inveterate, is not contrary to the Code”. 


Havmor regard to this view of their Lordships of 
the Prviv Council it cannot now be argued that the fix¬ 
ing of instalments or varving such instalments as were 
hxed in the decree would amount to a novation of con- 
tract. 1 will, therefore, uphold the iudgment of the 
learned L>,strict Tudge and dismiss this application in re- 
v.sion. Tn view however, of the special circumstances 

o the case, T shall leave the parties to bear their own 
costs • 
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Before Mr. Justice Masud Hasan 

and 

Mr. Justice Haveli Ram. 

FAQ.TR CHAND— (Defendant)—Appellant, 
a ^ ^ . versus 

KHRM CH 
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money” within the intent and scope of section 3 of the 
Act. 


(1Q79-91) Jammu and Kashmir Rulings page 421 
referred. 

Appeal from the decree of Hon'ble Mr. Justice 
WaZIR, DATED 5TH POH 1996. 

Mr. Hamid Ullah —Advocate for the Appellant. 

Mr. Dina Nath—A dvocate for the Respondent. 

Per Haveli Ram J. —This is a first appeal from a 
decree for Rs. 16.148 passed bv Hon’ble Tustice J. N. 
Wazir on the original side of this Court. This suit was 
brought bv Khem Chand against Faqir Chand and 
others for the recoverv of the amount due to him on foot 
of a mortgage deed executed bv Faqir Chand in favour 
of Khem Chand for Rs. 14.300, on T2th Phagan 1981 
which was dulv registered. The plaintiff added Rs. 5,148 
as interest to the principal sum of Rs. 14,300. He gave 
credit to Faqir Chand for the sum of Rs. 1.300 which he 
had realised from Karam Chand Amar Nath in execution 
of a decree on behalf of Faqir Chand. He further gave 
credit for the sum of Rs. 494 which was the balance left 
with him from the sum of Rs. 1.000 which he had realised 
from Sundar Singh after, deducting the amount of 
Rs. 506 credit for which he had already given to 
Faqir Chand in the account. Credit was also given for 
Rs. 106 as interest on these payments. 

Tt is necessary to recite certain facts in order to 
understand how the sum of Rs. 494 was arrived at. On 
25th Bhadon T979 a mortgage deed of agricultural land 
was executed by one Sundar Singh in favour of 
Khem Chand for Rs. 4,000. It is common ground bet¬ 
ween the parties that this sum of Rs. 4,000 was really 
due to Faqir Chand from Sundar Singh and that the 
mortgage was executed benami in favour of Khem Chand. 
This'fact is mentioned in the mortgage of 12th Phagan 
1981 on which the suit is based. Tn the latter mort¬ 
gage which was executed bv Faqir Chand, he undertook 
to deliver possession of Sundar Singh’s land which was 
with him under the mortgage of 1979 to Khem Chanel 
and also to get the mutation sanctioned in tavour ot 
Khem Chand of that land. It was stipulated that credit 
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f ° r S s * 4 *° 9 ° out of the mortgage money of Rs. 14,300 
would be given to Faqir Chand when possession of 

Sundar Singh s land was gjven to, and its mutation sanc¬ 
tioned in favour of Khem Chand. The plaintiff alleges 
that possession of Sundar Singh’s land was not delivered 
to him nor was the mutation sanctioned in his favour, but 

hv Snnrf-f c** ? rent < ? eed was execu ted in his favour 
annin^o R S,ngh ^eing to pay rent of Rs. 480 per 
annum or Rs. 240 per harvest for this land. On the 

recTverv of R brought a suit for the 

hlrvlste He i' , 0 °. Wh j h re P resen ted the rent for 5 
~ °^ ta,ned 1 a decr ee against Sundar Singh 

He i Rs 5 r°° 

nate Judge and not bv an Hnii’S rV by , a ? ubordi “ 
on the original side This nlnn ° ^ ud £ e °f tbls Court 
learned brfther Justice T ^ Wa^ ** OUr 

a .Division Bench Ruling of this P ° n stren 2 th of 
at page 4 „ of dte JanLu Lnd 

£S".,3S iJiS-sL," “ S. £ 

3 ° f ™ 'Agriculturists^ 


x x The provisions of this 


Section 3. “ x 
Act supply to 

( fl ) X X X x 

X X X 

(&) Suits in which the defendant « 

S| n °t mtS °' n T Se “ 

necessarily a written en^gemem^for T rtga ^ e deed «s 
money wtthin the mean^ffg 'XF nent of 

to agree to the proposition in 
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is modelled on the Decan Agriculturists’ Relief Act 
but the elaborate provisions relating to mortgages which 
found a place in the latter Enactment have been omitted 
in our Act. 1 his omission appears to be deliberate and 
is indicative of the intention of our Legislature. The 
present suit is a mortgage suit and seeks recovery of the 
amount charged upon the mortgaged property by bring¬ 
ing it to sale. YVe have carefully gone through the 
mortgage deed but find that there is no covenant in it to 
pay the mortgage money. Unless and until personal 
obligation to pay the mortgage money is expressed or can 
be infererd from the language used it cannot be said that 
the mortgage deed is a “written engagement for the pay¬ 
ment of money’’ within the intent and scope of section 3 
of the said Act. YVe, therefore, hold that the said Act 
does not apply to this suit and that it was rightly tried on 
the original side of this Court. 

XXX XXX X 

The rest of the judgment is not required for the 
purposes of this Report. 

1998 Appellate Civil. 

- ■ ■■ % r 

Phagan 3 Before Chief Justice ( R. B. Rachhpal Singh ) 

and 

Mr. Justice Masud Hasan .t 

Cases Nos. 4 & 32 of 1996. 

SANSAR CHAND—(Plaintiff)—Appellant. 

versus 

AMAR NATH and Others—(Defendants)—Res¬ 
pondents. 

AM A R N AT H—(Defendant)—Appellant. 

versus 

SANSAR CHAND and Others—(Plaintiffs)—Res¬ 
pondents. 

1. Civil ist Appeal No. 32 of 1995. 

2. Civil 2nd Appeal No. 4 of 1996. 


(1) Practice—Procedure of putting a party in wit¬ 
ness box-plaintiff not examined as a witness in the trial 
Court but examined in the lower appellate Court without 
notice to the defendant—Procedure illegal. 
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Plaintiff was not examined as a witness in the trial 
Court and when the case went in appeal before the Dis¬ 
trict Judge, the plaintiff made an application saying that 
it was bj mistake that he did not go into the witness box 
in the trial Court. This application was allowed without 
hearing the opposite party. 

Held that the District Judge acted illegally in al¬ 
lowing the application without giving notice of it to the 
opposite party and hearing his objection to it. If a party 
wants to come into the witness box, he must do so when 
the evidence is going on before the trial Court. It is 
most unfair to the opposite party that an appellate Court 
should decide that it will examine a parly who did not take 
the trouble to appear as a witness in the trial Court. If 
a party does not appear as a witness in the trial Court, 
the appellate Court has no business to examine him with¬ 
out notice to the other party, because in its opinion it is 
m the interests of justice. 


(2) Evidence Act (XIII of 1977 )—,Section 103— 
onus of proof of ownership of house. 

In a suit for possession the plaintiff asserted that he 
was owner of one third share in the house in dispute 
The onus of the proof of the issue relating to the owner- 

tsfeHed it. ° USe ld bC PlaCCd Up °' 1 the plain W who 

Portlier ship—-mere mention of plaintiff’s name in 
the firm if sufficient for holding him to be a partner in it 
1 he mere fact that the name of the plaintiff appears in the 
fr™, aloi !g wltl1 of the defendant who is his real 
n °t sufficient for drawing an inference against 
the defendant in holding that the plaintiff was a partfier in 
the firm. It was not a case of a joint family firm belonp 

Tois hltlitares!" ^ ^ " a P ** the 


I. 


Appeal from the decision of Mr M A 

lrrr 9 - 95 SENioR Sub - jutce - j—- 

H A vL District Judg if, 

i 99 6, reversing the decision of Mr. M. A. Shahmiri, 
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Senior Sub-Judge, Jammu, dated i7Th Sawan iqqc 

REMANDING THE CASE UNDER ORDER 41 RuLE 2 \ OF 

Civil Procedure Code. ° 


Mr. Lok Nath Sharma— For Sansar Chand. 
Mr. 1 hakur Dass— For Amar Nath. 


J? cr T he judgment in this appeal will govern 

and dispose of second appeal No. 4 of 1996 also. On the 
1 rtrh of Mngh 1998 we passed an order that both cases will 
be decided on the evidence produced in both cases. 
Counsel for the parties agree to that. The facts which 
gave rise to these two cases are as follows :— 

Sansar Chand plaintiff and Amar Nath defendant 
are own brothers. They had another broether whose 
name was Ram Chand. Mst Malto is the widow of 
Ram Chand. On the 6th of Jeth 1993 Sansar Chand 
instituted a suit for partition against Amar Nath and 
Mst. Malto. T he suit was for the partition of a house. 
The plaintiff alleged in the plaint that he, Amar Nath 
and Ram Chand had purchased the house in suit on the 
19th of Magh 1993. The case of the plaintiff was that 
the money which was invested in the purchase of the 
house was contributed by all the three and all the three 
were partners. The amount invested in the house was 
Rs. 5,000. Ram Chand is dead and Mst. Malto is 
stated to be his heir. I he plaintiff alleged that he wanted 
partition of the house from Amar Nath defendant No. 1 
and Mst. Malto defendant No. 2 Amar Nath defendant 
No. r contested the suit. He denied that the plaintiff 
and he were partners. The defendant No. 1 stated in 
his written statement further that the house was pur¬ 
chased by him and Ram Chand and Ram Chand was his 
partner. It was pleaded that the plaintiff could not ins¬ 
titute this suit for partition because he was not in posses¬ 
sion of the house. There were several other pleas 
raised in the case. 

Mst. Malto defendant No. 2 filed a written state¬ 
ment accepting the allegations made by the plaintiff. 
Before the evidence was recorded the Court had to de¬ 
cide the question as to whether or not the plaintiff was 
in possession of the house which he sought to be parti¬ 
tioned. A lengthy order passed by the Senior Subordi¬ 
nate Judge on 23rd Magh 1993 shows that the plaintiff 
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was directed to pay additional court fee so that the suit 
might be converted into a suit for possession. The 
court fee was paid on the 15th of Phagan 1993, on one- 
third share. Eventually on the 1st of Jeth 1994 the 
following issues, apart from the issues of court fee which 
was paid by the plaintiff, were framed :— 

“1. Did not the plaintiff pay his one-third 
share of the price of the house and is 
therefore, the sale deed without con¬ 
sideration so far as he is concerned. 


2. If the issue No. 1 is decided in favour of 
the defendant is the plaintiff’s suit 
tenable.” 


•On 9th of Jeth 1993 the plaintiff instituted a second suit 
claiming that he was a partner with his brother Amar Nath 
•in,a shop styled Amar Nath Sansar Chand and prayed 
for the dissolution of the partnership and for taking of 
accounts. Both the suits were tried by the Senior Sub¬ 
ordinate Judge who gave one judgment dismissing both 
the suits.. The plaintiff filed an appeal against the judg¬ 
ment which was passed in second case for dissolution of 
partnership. That appeal was cognizable by the District 
l Jammu. By hjs judgment, dated 9th Jeth 1996 

cu D ' str,ct Judge; upset'the decision of learned Senior 
^subordinate Judge and the suit'was remanded to the 
Court below under Order 41 Rule 23 for determination 
ot.the share and other issues after which the preliminary 
■decree was to be passed. 


- The plaintiff s first appeal,is before us and the de¬ 
fendant has also preferred a second appeal against the 
order of remand passed by the District Jpdge. 


As we have already remarked.the chief cause of 
disputer between the parties is the sale deed which was 
registered, on the^gth ohMagh 1983. It was. executed bv 
Devi Dass ,and Ishar Dass majors and . Ram Lai minof. 

in th T l° r *V?i 5 ’a°°" £ he . ^ se of ^ Pontiff is that 

in the shop styled Amar Nath Sansar Chand, the plaintiff 
^partner. He alleges that money for purchasing 
was^money,belopging to the partnership amf 
therefore, all the. three .brothers who were partners vie. 
the plaintiff, defendant No. 1 and Ram Chand deceased, 
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contributed this monev and, therefore, each is equally 
entitled to one-third share of the house which the plaintiff 
seeks to partition and for which he has now claimed 
possession. Defendant No. t denies the plaintiff’s 
claim altogether. He is quite emphatic that there was 
no partnership. This much is admitted by defendant 
No. t that there was a firm called Amar Nath 
•Sansar Chand in Mastgarh in Jammu. The defendant 
No. t has further asserted that it was bv mistake that the 
name of Sanar Chand was included in the shop and other 
shopkeepers made a mistake in considering the plaintiff to 
b^ a partner. Defendant No. t’s case is that he and 
Ram Chand alone were partners of this firm and the 
plaintiff had nothing to do with it. He admits that the 
nlaintffi is his brother and instead of explaining the inclus¬ 
ion of the name of the plaintiff in the firm defendant 
No. t comes out with a storv which appears to ns to be 
false and which is tTnt the plaintiff’s name was included in 
the name of the firm bv mistake. The learned subordinate 
fudge has considered the entire evidence produced in the 
case at great length and very eloboratelv and has come to 
the conclusion that the plaintiff has failed to prove that he 
was partner of defendant No. T. On the other hand the 
learned District Tudge has also given his reasons for 
holding that th° plaintiff is a nartner of defendant No t. 
At present we are concerned with the reasons given bv 
the learned. District Judge. We will first proceed to 
discuss the evidence which has been produced in both 
the cases and deride whether the plaintiff has shown that 
he was a partner in the firm. That is the principal point 
for determination. Tf the plaintiff has been able to prove 
that he is a partner in the firm then he is entitled to get 
a decree for partition also. 

This much is conceded on all sides that the monev 
with which the house was purchased was of the firm stvled 
Amar Nath Sansar Chand carrying on business in Mast¬ 
garh in Jammu. The plaintiff savs that he was a partner 
in this firm. The defendant No. i most emphatically 
denies it. Tt appears that the father of the plaintiff and 
defendant No. t is alive vet. Tt is not a case of Joint family 
firm belonging to the father in which there is a presumption 
that the sons have shares. The father in the present case 
has absolutely nothing to do with the firm. The evi¬ 
dence is that the firm carried on business at Jammu for 
several years. The firm started business on the 15th 

of Maghar 1977 * 
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Tt appears to us that the burden of proof of issue 
No. t was wrong!v placed on the defendant. Tt was 
the plaintiff who asserted that he was the owner of the 
house and that in the house he had one-third share be¬ 
cause of his being partner. It was for the plaintiff to 
show that he was a partner in the firm before he could 
claim any share. This question is before its and we pro¬ 
ceed to consider this question first. Before discussing 
the evidence we will, however, dispose of minor points on 
which we feel no hesitation. The first is that the name 
of the firm was stvied Amar Nath Sansar Chand. The 
defendant No. t has given evidence and his case is that 
the name of Sansar Chand was entered in the firm bv 
mistake. We do not believe that there was anv mistake 
about the matter. The truth appear'- to be that de¬ 
fendant No. i is the eMer brother and that plaintiff is his 
own brother and the plaintiff was pe-mitted to work in 
the shop and he sat at the shop for some venrs and wrote 
account books of the firm but.no adverse opinion can be 
expressed against defendant No. t because these facts 
ate established from the evidence. Tt verv often 
happens in joint families that- various members of the 
ioint family are included in the firm but as a matter of 
fact they are not partners. People start business in the 
name of their sons who are often no more partners than 
any other man but their names are included simply be¬ 
cause they are the sons o f the principal partners. 


T' 1 the matter of burden of proof we are .clearly of 
opinion that’it was for the plaintiff to prove that he was 
a partner in the firm and th~ burden should not have 
been placed on defendant No. t. The first question 
which we propose to notice in this ras- is that the plaintiff 
who claims to be a partner in tbe firm was not examined 
as a witness' in' tbe case. Where the question of the 
tvpe before iis is involved it is necessary that tho plaintiff 
should go unto the witness box so that he might rebut 
the allegation of the defendant No satisfactory expla- 
natmn has been offered as to why tbe plaintiff did not crp 
into the witness box. This point will go against him. 


A- T xt ? rs J '^ness examined by tbe plaintiff is 
Amar Nath Kohl?, a zaPJar. His statement is simply 

ME*? 1 ,t PfW u nothIn£r ' J Important portions of 

hL t V re mere heflr T V anH should not have 

been allowed to come on tbe record without first ascer- 
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taining whether the witness was speaking what was ad¬ 
missible. The second witness is Ram Dass. He re¬ 
peats the same story which was related by Amar Nath 
His evidence is also worthless. It does not throw any 
light on the case. To some extent his statement goes 
against the plaintiff because he says that he took a part 
of the house on rent and that was taken from Amar Nath. 
Therefore, it will be presumed that it was Amar Nath 
who was the owner of the house. When we remember 
that Amar Nath and plaintiff are own brothers this fact 
that the plaintiff was also living in the same house with 
defendant No. i loses all importance. They were 
brothers and there was nothing surprising in the two living 
together. Defendant No. i is the elder brother while 
the plaintiff is his younger brother and it is quite possible 
that out of relationship and regard the defendant No. I, 
the elder brother, might have permitted his vounger 
brother to live in the house. No presumption, in these 
circumstances, can be drawn against defendant No. t. 
The third witness is Thakur Dass. His evidence has 
been read over to us and it proves nothing. The wit¬ 
ness deposes that the plaintiff lives in village Bhatoli 
with his wife and children. Occasionally he comes to 
Jammu and then he lives in the same house which is 
occupied bv Amar Nath defendant No. i. That does 
not show that the two are partners or have anv relation¬ 
ship between them as men of business. It may be a 
case where the elder brother permits the younger brother 
to occupv a portion of his house. The witness cannot 
say to whom the house belongs. It would have been 
better for the nlaintiff to produce evidence to show that 
the house belonged to the parties. Merelv staying in a 
house means nothing when we know that the contestants 
are own brothers. The next witness is Moti Ram. 
He is a marginal witness of the sale deed which was exe¬ 
cuted in respect of the house in question. The witness 
savs that the house was sold in favour of the plaintiff, the 
defendant No. t and Ram Chand. We cannot possibly 
attach anv importance to the statement of this witness 
because he does not know whether at the time when the 
consideration was paid the plaintiff was present 
or not. It appears from his statement that he 
says that the plaintiff has a share because his 
name appears in the sale deed. Tf the witness 
had not seen the sale deed possihlv his evidence 
wpuld have been blank. The witness further says that 
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the plaintiff has a share because his name appears in the 
sale deed. If the witness had not seen the side deed 
possibly his evidence would have been blank. The wit¬ 
ness further says that he signed a kiraya uama Exh. D. F. 
which was excuted by Nand Lai in favour of Amar Nath 
and Ram Chand. The name of the plaintitt is not men¬ 
tioned in this deed. It is point which is against the 
plaintiff and we do not understand why the plaintiff pro¬ 
duced a witness of this type. When the witness was 
in the witness box it was the duty of plaintiff 
to ask why the name of the plaintiff * was omitted 
from the kiraya na-nia. Amar Chand is the scribe of the 
sale deed. His evidence gives no help to the plaintiff 
at all. The consideration was not paid in his presence 
and he knows nothing as to who was the purchaser. It 
may be mentioned here that some of the plaintiff's wit¬ 
nesses were examined in the connected case. Their 
statements are evidence in the present case also. The 
statement of the plaintiff as a party has been read over 
to us and it appears to us that it is a tissue of lies. We 
cannot believe that the plaintiff who claims to be a partner 
of tho firm did not know that in 19SS the name of the firm 
was changed and instead of its being called Amar Nath 
bansar Chand it was styled Amar Nath Dev Raj. 
Uev Raj is the son of defendant No. 1. The plaintiff 
claims to be a partner with the defendant even now. It 
is audacity on the part of the plaintiff to say that though 
then relations are strained he still sits on die shop along 
with the the defendant. Very satisfactory evidence has 
been produced in the case to show that the name of the 

l 9 J > 8 and Dev Ra i’ s name was sub- 
plaintiff. Several witnesses have de¬ 
posed to this effect and we do not see any reason why 

7 be J diSCredited - We 4ree with the 
tented Subordinate Judge on this point. The next im¬ 
portant Witness is one Ram Narain. He produces the 

an e “trv th ,?» ^id.ttamal Bhagat Ram It contains 
Amnl / 5 ' 6,000 j belonging to the firm of 

DeH Chan i " as de P° si <ed with firm of 

' , D . ltta Mal Bhagat Ram. But when we consider 
the whoie aspect of the case carefully we find that it 
means nothing. Defendant’s firm was styled Amar Nath 
Stmsar Chand and there is nothing surprising^ * e fa« 
u^t the; money was deposited in dtis name. The quS- 
tion winch the plaintiff had to prove was that he was a 
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partner in this linn and on that question the entries do 
not support the case of the plaintiff. These entries 
merely show that the name of the plaintiff is there 
but that may be possible because the plaintiff is 
the own brother of defendant No. i and the name of the 
plaintiff’ might have been mentioned in the belli which is 
lor the sake of formality. But the plaintiff has to show 
that he had invested any money in the firm. It is true 
that there are certain witnesses like Ram Narain who 
depose that in their view the plaintiff was a partner of 
the firm but that evidence is not the real test which should 
decide the question of partnership. It is not only the 
opinion of the witnesses but entries in the firm’s behis 
go to show that the plaintiff had years back dealings 
with other firms as partner. If the behis of the firm could 
show that there were entries in the name of the plaintiff 
that would be very good evidence which would help the 
plaintiff. But we have carefully considered the evidence 
and we think that it fails to prove that the plaintiff was 
a partner in the firm. The next important witness 
whose evidence we have to consider is Kanshi Ram. He 
is one of the proprietors of the firm styled Chuni Lai 
Ratan Chand. He says that his firm has dealings with 
the plaintiff’s firm and two entries have been pointed out 
by him which are in the hand writing of the plaintiff. 
C)ne is for s. 156/4/6 ^ind the other is of Rs. 17/7/6. 
If we keep in view the fact that the plaintiff and the de¬ 
fendant are brothers and the explanation of the defendant 
that the plaintiff used to sit at nis shop for learning work 
then the whole thing can be easily explained though we 
frankly confess that this is the evidence which should have 
been taken into consideration by the Court in disbeliev¬ 
ing the case of the plaintiff. Then we have to remem¬ 
ber that the onus ot proving that defendant No. 1 and 
the plaintiff were partners was on the plaintiff and merely 
a stray evidence here or there cannot help him. The 
two entries go to show that the plaintiff was acting on 
behalf of the firm at the time when he made these en¬ 
tries. We accept this evidence but we are not prepared 
to hold that the entries prove the question of partner¬ 
ship beyond any reasonable doubt. We may here men¬ 
tion that in a suit which this witness brought against the 
firm Amar Nath Sansar Chand, this witness described 
Amar Nath as proprietor and karkttn of the firm. Now 
it can reasonably be said on behalf of defendant No. 1 
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that if this witness knew that Sansar Chand was one of 
the proprietors of the firm then probabilities are very 
strong that when he instituted his suit he would have in¬ 
cluded the name of Sansar Chand. All this goes to show 
that the evidence of this kind must be taken into con¬ 
sideration very , carefully. The next witness is 
Jaswant Rai. We have read his evidence but it proves 
nothing in favour of the plaintiff. On the other hand 
it shows that so far as the principal management is con¬ 
cerned it was defendant No. i who carried on all this. 
His evidence further shows that from the name of the 
firm Amar Nath Sansar Chand the name of Sansar Chand 
was removed in the year 1987. Mere denial of this im¬ 
portant point b 7 the plaintiff is of no avail. The plaintiff 
should have given explanation as to why the name of 
Dev Raj was substituted in his place. The next wit¬ 
ness is Ram Saran. His evidence onlv proves that 
certain payments were made on behalf of the firm 
Amar Nath Sansar Chand by. Sansar Chand. As stated 
above Sansar Chand was the younger brother of 

NatH u"' 11 u aS u° mC m evidence that Sansar Chand 

tinnL V'° rk tH I Sh ° P and Sit there ‘ We hav e men¬ 

tioned the oral evidence produced by the plaintiff. 

nroH, N °7k ,et u S 5 x r am ', ne this evidence which has been 

Inn* ? B t d b Z tHe - defendant - Th e defendant has himself 
gone into the witness box and has made a very lenethv 

statement He says that the plaintiff was never his- 

tSh^hat ^ e u heheve h,s evidence with this reserva- 
32 h 5 s , not told the truth when he savs 

d f endant s name was entered in the firm bv 
mistake. It was not a mistake. It appears to us that 

m3 

jhe hnv aPPearS f that j he j ami 'y was anxious to g see that 

M:- aS n0t 3 partner - The ?af 

h hat , ,he 

IS the owner of the houso Then f h s a , nd he a,on e 

of r^tir Din. Nur Din i« a n baVe the evidence 

, A ..., Wur Dm is a neighbour of the defendant 
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and he states that so far as the house is concerned it has 
been in the possession of defendant No. i and the plaintiff 
lias nothing to do with it. Then we have the 
evidence of Attar Chand. He says that the house 
is in possession of defendant No. i. Then there 
is the evidence of Amar Nath son of Kishen Chand. 
Labhu Ram is the next witness. Their evidence is that 
the house is owned by Amar Nath alone and that the 
chobaras were built by Amar Nath. Then we have the 
evidence of Anant Ram. He is an important witness in 
the case. He is the brother of the plaintiff and defendant 
No. i. His evidence is that the business carried on in 
Mastgarh shop is exclusively of defendant No. i and that 
in the house in suit defendant No. i and the widow of 
Ram Chand deceased used to live. He has seen the 
plaintiff sitting at the shop of the defendant every now 
and then but that was only for the purpose of learning 
work. it is significant that the witness admits that the 
plaintiff did not attend the marriage of the son of 
Amar Nath defendant. If the plaintiff was a partner of 
the defendant No. i we would expect him to attend that 
marriage. No reasonable explanation is given as to 
why the plaintiff and the father of the plaintiff absented 
from the marriage. I his would show that the relations 
between the plaintiff and defendant No. i were not cordial. 
I he witness says that when defendant No. i first came to 
Jammu he used to live with the witness in one and the 
same house. Therefore, it must be said that the wit¬ 
ness had ample opportunity to know the business relation¬ 
ship between the plaintiff and defendant No. i. If de¬ 
fendant No. i and the plaintiff had been partners this 
witness would have frankly admitted that. Lachman Dass 
is the next witness who was present at the time when 
the house in suit was purchased. He says that the trans¬ 
action took place in his presence. He deposed that the 
house was purchased by defendant No. i alone and the 
plaintiff had nothing to do with the purchase. The next 
witness is Hakim Din. He is a neighbour of defendant 
No. i and he gives evidence that in this house he had 
seen only defendant No. i and the widow of Ram Chand 
living. The next witness is Ghasita Mai who is an agent 
of the Delhi Cloth Mill. He proves - that defendant 
No. i is the proprietor of the firm. He is a respectable 
witness and there is no reason for him to come forward 
and tell lies in order to hurt the plaintiff. His evidence 
further proves that the name of the shop has now been 
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converted into the name of Amar Nath Dev R a i. 
IJev Raj is the son of defendant No. i. and the witness 
proves that certain bichaks were sent to that firm in 1988 
1989 and 1991. His evidence goes to show that in 
these vears the name of the firm was Amar Nath 

■a. V Kaj • “! s ev| aence is most damaging to the plain¬ 

tiff s case The pla.ntiff should have explained why the 

name ° f Tff Ra > ap Pf ared thes ^ vears and not his 

thaT the tHat the St ° rV SGt Up bv the defendant 

that the Plaintiff s name was erased from the firm is 
quite right. The other witness is Ram Chand The 

fiJm C h nC 3 A* ?' S w,t . n ^ ss t P roves that since 1989 his own 
rm had dealings with the firm of Amar Nath Dev Rai 

never anything* to do with the firm T U plaintiff had 

converted into Amar Nath Drv Tkrf 

the evdience of TnJ ♦ hen we have 

Sr: 

rtess. 1S .Then 

^Xr^ a tLTre^n" Th;> W Nath 

customs duty was paid bv th, P , fir^Tren'^ T 
statement of defendant No. t himself WC haVe ,he 

succeed ! on f the th pL P! rhaE i he ! " a *“ Where he "»"* to 

he was a partner in the TheT !t° est “ W!s h that 

the existence of.partnershin wo " burden of proving 
the present case the plaintiff has L ^ p,ain tiff In 

that he was a partner. The moctr ^ 6 ess v ^ a, ^d to prove 
£j?PuW have been proved by the pTJintiff™ n °'T t wh,Vh 

had invested, money in thf p ?! nt,ff that he 

he S TT'ld fa i' ed to P ro ve. TheTlfhe Th ' S P ° :nt he 

should h,ve been a We To 
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name of the firm was converted from Amar Nath 
Sansar Chand to Amar Nath Dev Raj and why his name 
was removed. On that point there is no explanation 
whatsoever. It is true that defendant No. x changed the 
name in 1988 without giving notice to the plaintiff. The 
reason for this is that the plaintiff -was never a 
partner in this firm and, therefore, no notice should have 
been gvien to him when the name of the firm was going 
to he changed. This notice was given to those persons 
who were dealing with the firm and that has come 
out in evidence. It is inconceivable that- if the plaintiff 
had been a partner he would have remained in ignorance 
of this matter. The belli khatas of the firm are before 
us and the plaintiff was unable to show that he had in¬ 
vested any money in the firm. Then, according to the 
case set up by the plaintiff, for a number of years partner¬ 
ship went on. We would have expected the plaintiff to 
show that there were some entries in the belli khata that 
accounts were taken between the plaintiff and defendant 
No. 1 and that he got his share of the profits or incurred 
losses. The learned Subordinate Judge in the present 
case has given a very exhaustive judgment and • his 
opinion in the whole case was that the partnership 
was not proved. We are in entire agreement \v«th the 
view taken up by him in respect of the evidence produced 
in the case. So far as the first appeal is concerned the 
plaintiff had to show that he contributed along with de¬ 
fendant No. 1 and Ram Chand the money, with which 
the house was purchased. There is not an iota of evi¬ 
dence on this point and the. plaintiff has hopelesslv failed 
to prove his case. The suit has, therefore,.rightly been 
dismissed by the learned Subordinate Judge. All that 
the plaintiff has been able to prove was these points :— 

(1) that for some period he used to work at the 

-shop of Amar Nath, 

(2) that for some period he made entries- in the 

account books of the firm. 

• 

These facts can be easily explained and have been ex¬ 
plained by the evidence produced in the case. 

There are other points involved in the case but 
when the case fails on the principal point- which was 
whether the plaintiff had contributed any .share towards 
the partnership business it- is not necessary to deal with 
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other points involved in the case. The first appeal will 
have accordingly to be dismissed. 

/ 

Now we come to the second appeal which has been 
preferred by Amar Nath defendant No. i. At this stage 
it is necessary to remark that when the second case went 
in appeal before the learned District Judge he adopted 
an extra-ordinary procedure in examining the plaintiff. 
It may be pointed out that if a party wants to come into 
the witness box he must do so when evidence is going 
on before the Court below. It is extraordinary proce¬ 
dure on the part of the learned District Judge to examine 
.the plaintiff. On this point the learned District Judge 
in his judgment, in second case makes the following ob¬ 
servations :— 


. Now I come to the most important question in 
controversy between the parties ; whether 
the appellant is a partner in this shop. 
After hearing arguments when I read the 
elaborate judgment of the learned Senior 
' Subordinate Judge it seemed to me that he 
• had been greatly impressed by the failure 
of the appellant to enter the witness box. 
When an application was made to me by 
his.learned counsel for recording his state- 
ment in Court I considered it necessary in 
.the interests of justice to comply with 'this 
request I have now recorded appellant’s 
statement in Court and have heard the 
arguments afresh.” 


^ 5 P P R C - tl ?!! Was P roducef l «n the Court on 
Iw v h Ba ' sakh .- *996 and the reasons given are 

the X WaS u Y n ? ,st * ke that the Plaintiff did not go into 
the witness box, m the trial Court. The learned District 

applcadon ' The Uf in all ™ing this 

f r £ ^ tri i,t h r 

c sh K O™ - s N s r d , 

S sbS ^ceipT^ th 

order directing that the plaintiff should be examined as a 
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witness. It is wholly irregular to pass an order of this 
nature without its being- informed to the opposite party. 
I his procedure cannot he too strongly condemned. It 
is most unfair to the opposite party that an appellate 
Court should decide that it will examine a party who 
did not take the trouble to appear as a witness in the 
Court below. If a party does not appear as a witness 
in the Court below then the appellate Court has no 
business to examine him because in its opinion it is in the 
interests of justice. When the plaintiff knew that if he 
wished to enter into the witness box then he should have 
appeared in the Court below then the appellate Court 
should not have allowed him to appear as a witness and 
should not have examined him. The case had reached 
a stage when a right had accrued to defendant No. i. 
Defendant No. i was quite justified in arguing before 
the learned District Tudge that the plaintiff had not ap¬ 
peared as a witness in the Court below and this point 
should go against him. The appellate Court cannot, at 
the stage at which the case comes before him in appeal, 
sav that he will examine a partv. Day after day we find 
that in appellate Courts successful party’s counsel argues 
that the appellant has no business to succeed because 
he did not go into the witness box. Tn such cases the 
appellate Courts cannot meet this argument by saying 
“Now I will record the evidence of the appellant’’. If 
the appellate Courts adopt the procedure of this kind 
then the parties to the suit, who have been vigilant and 
who have taken the trouble of going into the witness box 
will lose the benefit of their going into the witness box. 

The next question which we propose to consider is 
one of limitation. The question of limitation becomes 
practicallv useless. Whether Art. 106 applies or Art. 120 
we have held that the evidence in the case proves that 
the plaintiff was never a partner and if this is correct then 
there is no question of limitation within which the suit 
should be instituted. 

About the second suit it has been contended before us 
by the plaintiff’s learned counsel that this second appeal 
which has been filed in this Court is incompetent. He 
argues that the valuation of the second suit is less than 
Rs. 200 whereas section too of Act No. X of 1977 
(State Civil Procedure Code) which was then in force, 
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ordained as follows :— 

“Save where otherwise expressly provided in the 
body of this Code or by any other law 
for the time being in force, an appeal 
shall lie to the High Court from every de¬ 
cree passed in appeal by any Court sub¬ 
ordinate to a High Court, on any of the 
following grounds, namely :— 

^ x X X X x 

'•'( d) The decision having varied, cancelled or 
reversed the decision of the Court of 
first instance where the subject matter 
of die suit exceeds two hundred rupees 
in value.” 

In the present case we find that in the second case the 
valuation of the suit was Rs. 130 i. e. the valuation of 

" was . beIow Rs - 2 °o. ^ these circumstances no 

second appeal was competent. It is not a case in which 
requested in this Court that the second appeal 
may be treated as a revision. VVe are clearly of opinion 

butM?° SeCOn ? f!T eal ,s competent in the present? case 
r b l n t VIew , °, f fact that in the former case we hSwe 

w X d u fin u te e°? clus,on that there was no partner- 
ship we think that lt ,s a case in which we should intS- 

fere in revision because the finding of the learned Dis- 

finrf J ud p 1S <l uite different from our finding and the 
finding of the learned Subordinate Judge. § 

We are going to uphold the finding of the learned 
Subordinate Judge that the plaintiff was^ever a p^tnS 
of defendant M°. 1. It may be stated that the Stiff 
ad produced some witnesses who say that the plaintiff 
was a partner ,n the firm but we have tTconLtdS the 

to^ * Vldpn ? e when it is done we definitely come 

a partne°r ndl We n h that *1 ‘ S n0t P roved that plaintiff was 

ESdS? V S f 7 'he^pHmdff and we S^lfthi 

his duty to prove that he was a pS er A t 

pointed out good evidence in such a case is that / ^ 
has invested money and has got profit On thlf 9 *° D 
the evidence is hopeless P Un these P° ,nts 


So far as the suit relating to first appeal No. 


32 is 
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concerned the order of the Court in not allowing costs 
to the defendant was wholly unjustified. The defendant 
had to spend a large sum of money and the fact that the 
plaintiff was his relation was an additional reasons for 
granting him costs. We are of opinion that defendant 
No. i is entitled to get his costs from the plaintiff. 


Before we conclude we wish to express our indebted¬ 
ness to the judgment written by the learned Senior Sub¬ 
ordinate Judge. He has written a very good judgment 
in which the whole case has been very thoroughly dis¬ 
cussed. It may also be stated that the judgment of the 
learned District Judge in the second case has also been 
of great assistance to us. It is a well written judgment 
and though we have disagreed with the view which he 
has taken we ungrudingly express our indebtedness to 
hirp also. 


For the reasons given above the first appeal No. 32 
of 1995 is dismissed with costs. Second appeal No. 4 
of 1996 which we have treated as a revision application 
is allowed and the decree passed by the learned District 
Judge is set aside. Defendant No. 1 will get his costs 
in this appeal also from the plaintiff. 


Board of Judicial Advisors. 


Before Hon’ble Chowdhary Niamat TJllah President, 

Hon’ble Sir Jai Lai and 
Hon’ble Faiz B. Tyabji. 


Criminal Appeal No. i of 1942. 

1942 (1) TARA CHAND, (2) BHAGWAN DAS— Appel- 

... ■■ LANTS. 

June 15 versus 

STATE— Respondent. 

1999 - 

- Criminal Procedure Code (Act XXIII of 1989)— 

Har 2 section 439— High Court’s power of revision with res¬ 
pect to acquittal. 

The language of section 439 Criminal Procedure 
Code is clear enough to indicate that while the High Court 
is not competent to convert a finding of acquittal into one 
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of conviction, it has the power to set aside the order 
acquittal and order a retrial. 



Criminal trial — abetment. 

In order to establish a case of abetment, it must be 
shown that the accused either instigated the person who 
committed the offence or engaged with him in conspiracy 
which resulted in the commission of the offence. 

Appeal against the order of the High Court of 
Judicature, dated 6th Bhadon 1996. 

Pt. Jia Lal* Kilam —Advocate for the Appellants. 
Public Prosecutor (L. Sunder Lal) —For the State. 


The judgment of their Lordships was delivered by— 

Hon’ble Chowdhary Niamat Ullah. —This is an 
appeal bv Tara Chand and Bhagwan Das against the 
order of the High Court confirming the order of the Addi¬ 
tional Sessions Judge of Mirpur at Muzaffarabad (Ch. 
Bhagat Ram) who convicted, the former of an offence 
under section 302 R. P. C. sentencing him to life im¬ 
prisonment and a fine of Rs. 200, and the latter of an 
offence under section 302/109 R. P. C. with the same 
sentence. 


It is now beyond dispute that Shiv Das brother of the 
appellant Bhagwan Das, was shot dead between 8 and 8-30 
p. m. on the 3rd of Sawan 1995 in a lane not far from his 
house in Muzaffarabad. First information report was 
made at the police station Muzaffarabad by Dharam Chand 
brother-in-law (wife’s brother) of the deceased. It was 
alleged that there was great bitterness of feelings between 
Bhagwan Das and his son on the one side and the de¬ 
ceased Shiv Das on the other and that there were strong 
reasons for suspecting that the deceased had been mur¬ 
dered as the result of a conspiracy to which Bhagwan Das, 
Tara Chand and their servant Moh’d Sher were parties. 
Dharam Chand professed to make only a brief statement 
of the case and promised to give detailed circumstances 
subsequentl. The police investigation which followed 
resulted in the prosecution of four persons namely 
Tara Chand, Bhagwan Das, Chuni Lal and Moh'd Sher. 
They were originally tried by the Sessions Judge, Sri- 
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na^ar who convicted Tara Chand and Mbh’d Sher of an 
offence under section 302/log R. P. C. and also for being 
member of a consplracv under section 120-B R. P. C 
Bhagwan Das and ChunI Lai were convicted 
under section T2 o-B'tt^ R. P. C. only. The 
accused appealed to the High Court against their 
convictions while the Government applied in re¬ 
vision for enhancement of the sentence. Tho High 
Court, in a somewhat sketchv judgment set aside the con¬ 
victions and ordered a retrial hv the Additional .Sessions 
Judge of Mirpur at Muzaffarabad (Ch. Phagat Ram). 
As the accused have since been retried, it will serve no use- 
fid purpose to examine the propriety of the order of the 
High Court directing retrial. fn the result Tara Chand 
and Bhagwan Das were convicted and c entenced as al¬ 
ready stated while Chuni T.al and Moh’d Sher were ac- 
cjuited. The appeals of Tara Chand and Bhaewan Has 
were dismissed and the sentences passed on them con¬ 
firmed. Thev have preferred the present appeal to His 
Highness under the Appeals to His Highness’ Act. 

Before proceeding to consider the merits of the case, 
it is necessary to deal with a preliminary point which was 
urged on behalf of the accused. Tt was contended bv 
their learned counsel that in so far as Tara Chand was 
convicted on the first trial onlv of abetment to commit 
murder though he had been charged with the substantive 
offence of murder and that, therefore, he should be deem¬ 
ed to have been acquitted bv the trial Judge of the offence 
under section ^02 of the Ranbir Penal Code. This being 
so, it is argued, his implied acquittal of the offence under 
section 302. precluded a second trial for the same offence 
by the Additional Sessions Judge fCh Bhagat Ram). 
By this process of reasoning it is sought to establish that 
the second trial of Tara Chand for an offence under sec¬ 
tion 302 R. P. C. of which he has been convicted, was 
illegal.. The learned counsel has cited a large number of 
cases in support of his contention. We, however, think 
that these cases cannot apply to the circumstances of the 
present case Tt is true that so long as the acquittal, ex¬ 
press or implied, of the accused nerson subsists, a second 
trial for the same offence is not legal. Tt may also be 
true that where a person is charged with the offence of 
murder and he is convicted bv the trial Judge only of abet¬ 
ment thereof he is impliedlv acquitted of the principal 
'dTence and that if nothing else happens, such acquittal by 
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implication may be a bar to a second trial for the same 
offence. Some of the cases cited by the appellants* 
learned counsel merely lay down that the High Court 
cannot, in the exercise of its revisional jurisdiction under 
section 439 Criminal Procedure Code, convert the finding 
of acquittal into one of conviction. This proposition 
again is beyond challenge. Let us, however, consider 
the facts of the present case. The first trial Judge may 
be taken to have acquitted Tara Chand of the offence of 
murder and convicted him only of abetment thereof. In 
disposing of his appeal and the Government’s application 
for revision, the High Court quashed the entire proceed¬ 
ings and directed a retrial. The precise terms of the High 
Court’s order are these :— 


‘We, therefore, set aside the order of the learn¬ 
ed Sessions Judge and direct that the case 
shall he retried according to law. As Mr. 
Mul Raj has already expressed his opinion on 
the merits of the case, retrial of the case bv 
him will not be desirable. The case shall, 
therefore, have to b» retried by another 
Sessions Judge”. 


We entertain no doubt that the Hi<rh Court intended 

(and its intention has been fully given effect to in the 

passage quoted above) that the order of the trial Judcm 

cl r ent ^ et V’ should stand annulled. ft is impossible to 

th^ oMer of P«> n ° un <*nien t ™ setting aside only 

the order of conviction in the case of Tara Chand under 

sectmn 302/109. The words of the order of the Sessions 

o If Xt, 1 " n °,r v If quitted Tara Chand 

ot an ofrehce under section 702/100 R P p ^ it 

convicted him of the abetment thereof. I n this view his 
•tria| U, f a i S ° far aS * ,V aS im P lied In the order of the first 

&rf»« 

„„ d ° . n0t T n " K ' er 11 "«es»rv to refer to 

W nur P °' nt . Wh .' ch ’ as aIreadv stated, is dearly 

'Borw put,by the section itself. For these reasons, we 
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hold that the preliminary legal argument urged on behalf 
of the appellant has no force. 

As regards the merits of the case, it appears that the 
family of the deceased and the appellants consisted of two 
branches descending from one Har Das who had two 
sons Bhagwan Das appellant and Shiv Das the mur¬ 
dered man. The latter has left male and female issues 
but for the purposes of the case it is necessary to mention 
name of his daughter’s daughter Mst. Pushpa 
aged 14, who has been examined as a prosecution wit¬ 
ness No. 24. Bhagwan Dass has two sons, namely, 
Lachhman Das who had been reading in the Benares 
Hindu University for some time before the murder was 
committed, and the accused Tara Chand who lived with 
his father at home He is about 20 vears of age. 
The family is one of Hakims, and Har Das and his two 
sons have been frequently referred to in the evidence as 
Hakims. Relations between Bhagwan Das and his sons 
on the one side and Shiv Das on the other had been 
deteriorating for many years before Shiv Das was mur¬ 
dered. It is not quite clear as to whether the property left 
by Har Das was joint family property in which his sons 
had an interest or whether it was the self-acquired property 
of Har Das in which his sons could have an interest only 
through him. The point is not of importance and we re¬ 
frain from expressing any opinion on it. It appears that 
as far back as 1086 Har Das executed a will in which 
Shiv Das was unfairly treated and drug-shop and other 
movable property were left entirely to Bhagwan Das and 
one third share onlv was given to Shiv Das in other 
assets. It is recited in the will that Har Das did not ap¬ 
prove of the ways of Shiv Das who took no'interest in 
the family business of drug-shop and preferred to spend 
most of his time in amusements and ohter occupations of 
an unprofitable character. Shiv Das apparently suspected 
at any rate, it has been freely suggested bv some of the 
prosecution witnesses, that it was Bhagwan Das 

who influenced Har Das in executing the will 

to the detriment of Shiv Das. How far it is 

true it is not necessary to determine but there is 

no doubt that the relations between the two brothers be¬ 
came strained and progressively deteriorated. Matters 
came to a head in Magh 1994 when Shiv Das contrived 
to receive an instalment of a debt due from one Moh*d 
Firoz-ud-Din styled ‘Sultan of Dopatta*. The incident 
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has been deposed to by Dharam Chand, brother- 
in-law (wife’s brother) of Shiv Das and Moh’d Firoz-ud- 
Din Sultan of Dopatta. It appears from their evidence 
that a decree for about Rs. 18,000 had been passed against 
the latter and one other person in favour of Shiv Das and 
Bhagwan Das. The decretal amount was payable by 
instalments of Rs. 5,200 each. The first two instalments 
were received by both the brothers but the third was re¬ 
ceived by Shiv Das alone. There is no doubt that 
Bhagwan Das and his sons considered that there was 
a collusion between Shiv Das and Sultan of Dopatta and 
that Shiv Das guilty of sharp practice if not of fraud. 
This happened Tour months before the murder. The ex¬ 
tent of bitterness which was created by this incident is indi¬ 
cated by a letter which Lachhman Das wrote to his father 
from Benares. Lachhman Das characterised the conduct of 
Shiv Das as brigandage and declared that when he thought 
of the matter his blood boiled. He went on to assure 
his father that ‘as long as there is blood in my veins and 
life in me, I will settle the matter with him and secure back 
every pie of this amount”. He advised his father not 
to worry himself” and to rely upon the writer’s ability 
to recover it. Apparently he associated Tara Chand his 
brother in this statement because he said “He cannot ap¬ 
propriate this amount while we are alive”. He conti- 

^ aS cornrr, itted dishonesty and dacoity, I 
shall have to do something more than this.” In two other 
letters he complains of the conduct of his uncle Shiv Das 
and characterises his action as robbery pure and simple. It 
also appears from the evidence of Lachhman Das, who 
had to be examined by the prosecution to prorve his 
letters, that he was in correspondence with his brother 
iara Chand also but it does not appear whether his 
letters to Tara Chand and the latter’s letters to him were 
couched in similar language. It is but reasonable to think 
tnat i ara Chand s reaction to the conduct of Shiv Das 
was similar to that of his brother, both being youths hav- 
mg identical interests There can be no foubt that if 

Bhagwan Das or 

lara Chand in the commission of murder, it cannot he 
said to be improbable for want of adequat? motive 
Bhagwan Das whose relationship with Shiv Das was 
nearer was a little less liable to be exasperated than his 

!hiv g n S ° nS ‘ ^ hat h ' S eXaCt reaction to the conduct of 
Shiv Das was, does not appear from any document 

though many prosecution witnesses have tned to make 



210 The Jammu and Kashmir [Vol. I. 

out that he was equally thirsty for his brother’s blood, 
but as in the ease of Tara Chand, if there is evidence im¬ 
itating Bhagwan Das, we will not feel inclined to under¬ 
estimate its value on the sole ground that, having regard 
to the relationship between Bhagwan Das and his deceas¬ 
ed brother and the nature of the dispute between the two, 
there was not sufficient motive for Bhagwan Das to be a 

his brother. We may, therefore, 
take it that the principal point to consider is whether the 
evidence in the case brings home to the appellants actual 
participation in the commission of the offence or in the 
conspiracy to commit that offence. 

It may be stated at once that there is no direct evi¬ 
dence to establish that it was Tara Chand who fired the 
fatal shot on the evening of 3rd Sawan 1995 which result¬ 
ed in the death of Shiv Das or that he did so at the in¬ 
stigation of his father Bhagwan Das. The prosecution 
relies upon circumstantial evidence which has been accept¬ 
ed by the trial Judge and the High Court as conclusively 
establishing the guilt of the two appellants. We have 
heard counsel on both sides at considerable length and 
considered a mass of oral and documentary evidence which 
has been produced in the case and it seems to us that both 
the lower Courts have shown a tendency to arrive at their 
conclusions without strict scrutiny of the evidence against 
each of the two accused. This, in our judgment, has 
led to findings against Bhagwan Das on evidence which 
does not really prove the facts found against him. The 
case for the prosecution has, in the main, been stated by 
Jagat Singh Malhotra. His evidence is sought to be 
corroborated by a number of letters alleged to have been 
written by him to Chuni Lai, brother-in-law (wife’s 
brother) of Bhagwan Das and some to Bhagwan Das 
himself. Jagat Singh’s story may be summed up as 
follows :— 

There was some ill-feeling between Jagat Singh 
and Shiv Das as the latter had given evidence against 
the former in a certain litigation. Bhagwan Das, rely¬ 
ing upon Jagat Singh’s support for that reason, 
sent for him in Magh 1994 i. e. about four months before 
the murder. According to him Tara Chand met him at 
Jalalabad while Jagat Singh was proceeding from Domel 
to Muzaffarabad. Tara Chand delivered the message 
of his father to Jagat Singh. It does not appear from 
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the evidence that Tara Chand told him the purpose for 
which Bhagwan Das had sent for him. When Jagat Singh 
met Bhagwan Das at the latter’s shop at Muzaffarabad. 
Bhagwan Das asked him to procure some means of 
murdering Shiv Das. He reminded Jagat Singh of the 
enmity between him and Shiv Das besides offered to 
pay 500 to i.ooo rupees. Jagat Singh, however, 
replied that he was a khatri by caste meaning that he was 
by nature unfitted to undertake a job of that kind. 
Bhagwan Das then asked him to procure the assistance 
of Jagat Singh Seriwala, who was reputed to be a badmash 
and was likely to undertake the murder of Shiv Das for 
a handsome remuneration. Jagat Singh witness pro¬ 
mised to pursuade Jagat Singh Seriwala, who was his 
acquaintance. The interview then concluded and 
Jagat Singh witness went away. Then ensued a long 
course of correspondence. Jagat Singh wrote a number 
of letters on the subject of procuring an assassin. The 
letters which Jagat Singh himself received are not forth¬ 
coming as he destroyed them and those written by him have 
been produced by the prosecution and proved by 
Jagat Singh as part of his evidence. There is contro¬ 
versy as regards the circumstances in which these letters 
were found by the police in course of the investigation and 
we shall deal with this aspect of the case at a more 
proper place. Suffice it to say in this connection that the 
letters may safely be taken to be those written by 
Jagat Singh Malhotra to the persons to whom they pur¬ 
port to have been addressed. All except four were ad¬ 
dressed to Chuni Lai, brother-in-law of Bhagwan Das 
who used to sit at the latter’s shop and was , otherwise 
associated with his business besides being his near rela¬ 
tive As the latter’s have been dealt with individually 
by the learned trial Judge, it is not necessary for us to 
give extracts from them. For a detailed reference to 
their contents the judgment of the trial Judge may be 
referred to We accept the conclusion of the limed 
Judges of the High Court that the letters addressed to 
La dls , cl °f ed an understanding between Jagat Singh 
Malhotra and Chum Lai to the effect that some^aymeLt 
,had to be made to Jagat Singh for procuring theservices 
Pt another person to commit some offence. Read with 

dSftheTmd S r ,d r nce a f SUn T 8 ' is liable, they show 

by j ag a t Smgh S er iwa la . On the face of them the 
Utters do not mention payment of money or the com¬ 
mission of any offence in so many words. Accordi^ to 
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Jagat Sihgh, it was understood between the parties that 
tlie terms karrha and ‘Medicine’ were meant to signify 
money and ‘patient’ and similar expressions indicated the 
assassin. Jagat Singh Seriwala has not been examined 
as a witness in the Court hut Jagat Singh Malhotra who 
is the principal posecution witness has stated that it was 
agreed between him and the other Jagat Singh (Seriwala) 
that they should pretend to agree to the proposal to mur¬ 
der Shiv Das and receive payment, but that in fact 
neither of them had the slightest intention to do any harm 
to Shiv Das. Some of the letters written by Jagat Singh 
are definitely of a black-mailing character. The 
fact that such of those letters as clearly disclose a con¬ 
spiracy between the writer and the addressee, whoever 
he may be, to commit a crime were addressed to Chuni Lai 
and not Bhagwan Das, is explained by the witness 
lagat Singh by saying that Bhagwan Das had instructed 
him to address them to Chuni Lai and not to him lest they 
should be intercepted by Shiv Das. This explanation 
is not at all convincing and we have nothing but 
Jagat Singh’s own word to go upon. Jagat Singh is 
undoubtedly a very unreliable person having regard to 
the facts which he himself admits. On his own showing, 
he was committing a fraud on Bhagwan Das in that he 
was writing to him as an intermediary between him 
(Bhagwan Das) and the assassin and was extorting money, 
though as .1 matter of fact there was little truth in what 
he had said in the letters. If his evidence read with the 
letters be taken at its face value, he was as much in the 
conspiracy to commit murder as Bhagwan Das or 
Chuni Lai. Indeed when these letters were recovered by 
the police, he was arrested on the 8th of Sawan (four 
days after the murder) and remained under arrest for some 
time. It is significant that while Chuni Lai was prosecut¬ 
ed for being guilty of the offence of conspiracy to commit 
murder no action was taken against Jagat Singh. For 
all practical purposes the police took upon themselves to 
make him an approver. The only explanation that ap¬ 
pears from the record is that Jagat Singh did not intend 
to commit any offence and the conspiracy so far as he was 
concerned was only a hoax intended to extort money from 
Bhagwan Das. For this the police had only Jagat Singh’s 
own assurance. It is clear that the police did not prose¬ 
cute Jagat Singh because he offered to give evidence 
against the other accused whom the police decided to 
prosecute. They were Bhagwan Das, Tara Chand, 
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Chuni Lai and Mohammad Sher. It has been frankly 
conceded by the learned counsel who appeared for the 
prosecution that the position of Jagat Singh was in earlier 
stages of the plot, that of an accomplice. He, however, 
contended that Jagat Singh subsequently withdrew from 
the conspiracy and thence-forward he ceased to be an 
accomplice. His contention was that the rule of law 


which requires the testimony of an accomplice to be 
corroborated in material particulars did not apply to the 
case of Jagat Singh because it is said that Jagat Singh 
ceased to be an accomplice as deposed to by himself. He 
says that one of the letters addressed by him to Chuni Lai 
was intercepted by Shiv Das who became alarmed. At 
about the same time, Jagat Singh found that enough 
money was not forthcoming and that his repeated demands 
in that connection were not met. He impliedlv threaten¬ 
ed to disclose the conspiracy. This is clear from Ex. 
P. Aj. dated 15th Baisakh 1905 which was intercepted 
by Shiv Das. Jagat Singh tells us that he actually in¬ 
formed Shiv Das of what had transpired between him and 
his enemies. According to him, he did so in Jeth 1995 
and thereafter the correspondence ceased. He goes 
on to say that Shiv Das felt verv grateful to him and 
promised to give him some reward. " We do not consider 
it necessary to deal with the question as to whether 
technically Jagat Singh continued to he an accomplice or 
ceased to be such when he betraved his co-conspirators 
whoever they were. It is enough to say that in view of 
the whole conduct of Jagat Singh as disclosed bv himself 
and the position in .which he was placed after the discovery 
of the letters and his arrest by the police, no reliance can 
be placed upon his evidence except such part of it as is 
materially corroborated by other untainted evidence. • It 
follows from this that we must take the letters addressed 

TaJSrQ* L U’ as they , * tand and shm,Id not accept 
lltfw Smgh A . uncd ™borated evidence that though the 
ettei's were addressed, on the face of them, to Chuni- Lai 

&r< meant f ° r B j la £ wan Das an <3 that the latter was 
reality In Correspondence with him through Chuni Lai 

Iti Is quite Conceivable that Chuni Lai and Tara Chand 

were acting in concert and Bhagwan Das was unaware of 

tw acjhv.tte, This theory is borne out by" the ^dencl 

Tara ChW » H m r-r St ? fa , 'r V, '° , was approached by 
rourderShiv ni t”' " obtainin P a revolver to 

dressed tnTW T /?• a , ny ca \ e " one ^ the letters ad . 

essed to Chum L al discloses the hand of Bhagwan Das 
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In the conspiracy disclosed by them. In addition to these 
letters, the prosecution relied upon four letters which 
are said to have been addressed to Bhagwan Das himself. 
These letters are not dated. Some of them are in 

. a n—.. contains any clearly incriminating 

recital. The learned counsel for the appellants has gone 
so far as to maintain that they were not at all addressed 
to Bhagwan Das. The person to whom they are ad- 
dressed is mentioned as T.ala Sahib Ji and similar terms. 
We have it from Jagat Singh that this mode of address 
was intended for Bhagwan Das. In some letters address¬ 
ed to Chuni Lai, similar expressions clearly refer to 
Bhagwan Das and we are prepared to take it that these 
letters were really sent to Bhagwan Das bv Jagat Singh. 
Now it should be borne in mind that Jagat Singh has been 
known to this family for a considerable length of time. 
He tells us that he had known Bhagwan Das since his 
early age (be gives his present age as 32). He had a 
shop opposite to that of Bhagwan Das at Muzaffarabad 
as far back as 1885-86.- At the time he gave evidence, 
he lived at Mattan where his wife was employed as a 
teacheress. But he has been living there only since 1994. 
The letters which are said to have been addressed to 
Bhagwan Das are not dated and might have been written 
vears before the murder of Shiv Das. In one of these 
letters, he assures the addressee that he would do what 
he had promised to do but that hurry was calculated to 
endanger success and then he asked him for a sum of 
Rs. 25 and says that it should be debited to "that other 
account." Tt is clearly noticeable that money is not 
referred to in this letter in code words as in the letters 
addressed to Chuni Lai. The work to be done referred 
to in these letters might have reference to some affair 
quite differnt. It is difficult to connect such recitals with 
the conspiracy allegged by Jagat Singh to which 
Bhagwan Das is said to be a party. If the letters which 
are addressed to Bhagwan Das are eliminated, as we think 
they should be eliminated, what is left in the shape of 
corroboration of the evidence of Jagat Singh is the letters 
addressed to Chuni Lai, which as we have already said, 
do not indicate a conspiracy, whether real or pretended, 
to which Bhagwan Das was a partv. The learned 
counsel for the prosecution drew our attention to one or 
two letters in which it was said that the writer's condi¬ 
ments may be conveyed to Bhagwan Das. We do not 
think that a fact like this should be construed as indicative 
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of Bhagwan Das acting' in concert with Chuni Lai. Tn 
this state of evidence, it is impossible to conclude that 
Bhagwan Das has been proved to have asked Jagat Singh 
to secure the services of an assassin to murder Shiv Das 
or to have entered into a conspiracy with Jagat Singh Seri- 
wala through the witness Jagat Singh to attain that object. 


Apparently the prosecution realised early enough in 
the case that the evidence of Jagat Singh 
received little corroboration from the letters, so far as 
Bhagwan Das’s participation was concerned, and to make 
up the deficiency they attempted to prove that the letters 
addressed to Chuni Lai, as also those written to 
Bhagwan Das, were found in an iron-safe in the premises 
belonging to Bhagwan Das of which the kev was in his 
possession. The object was to prove that though 
Chuni Lai was the ostensible addressee, the letters had 
in fact been received by Bhagwan Das who had kept 
them in his own iron-safe. Bhagwan Das stoutly denied 
having ever been in possession of the letters and goes so 
far to allege that the letters were not found in the iron- 
safe. The facts ilicited in the evidence of the police 
officers who were responsible for the search throw con¬ 
siderable suspicion upon the store of the prosecution as 
regards the discovery of these letters in course of the 
search. It appears that Sub-Inspector Mohammad Aslam 
searched the premises of the accused on the 4th of Har 
i. e. next day after the murder but the iron-safe was not 
opened on that date. The explanation given hv him is 
that the key was with somebody who was not to be found. 
We have it in the evidence of Dharam Chnnd brother-in- 
law (wife’s brother) of Shiv Das that it was with 
Lachhman Das who had gone to a village named Hnttian 
Dopatta, but Faqir Chand son-in-law of Shiv Das another 
posecution witness gives away this story and informs us 
that the keys were with Lachhman Das who was present 

on 4th and offered to give the keys 
to him (raqir Chand). He gave a somewhat remarkable 
story, of what happened on the 4th. He says that while 
he was sitting in a portion of the familv house (called 

St! 1 P a ® s £ are ? f th f h°use) when the police arrived 
with £>anju Ram (another name of Bhagwan Das) and 

nbltch* d Un ^L arrCSt - ^ The P art y come from the 
£p n 5 °U Bhagwan Das beckoned to him and when 

vLSSES :Bhagwan Das told him that 
Eacnhman Das had the keys of the iron-safe and that he 
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should open the safe and destroy the letters which would 
be found in it. The talk was interrupted by a police 
constable presumably the one having- custody of the ac¬ 
cused. Subsequently Lachhman Das arrived and offered 
to hand over the keys to him in order that he might take 
out the letters and destrov them. Faqir Chand, however, 
excused himself on the ground that the police were on 
the move and it would be unsafe to do so at that time. 
Tn the meantime his brother Ganesh Das arrived and 
Lachhirfan Das handed over the keys to him. There 
is no manner of doubt that the whole object of examining 
Faqir Chand as to this incident was to establish that 
Rhagwan Das was in possession of the letters on the 4th 
and had been in possession before. According to this 
story, of all persons, Rhagwan Das chose a very near re¬ 
lation of the deceased Shiv Das for destroying incriminat¬ 
ing evidence. It is in the highest degree improbable- 
that he would have relied upon this person for a confi¬ 
dential and important purpose of that kind. 
Lachhman Das son of Rhagwan Das who had the keys 
could safely be depended upon and would more readily 
and more easily open the safe and destroy the letters. 
To revert to the question of search on the 4th, the ex¬ 
planation offered by the prosecution that the iron-safe 
was not opened in course of the search on that day, be¬ 
cause the person who had the key was away, is not true. 
The keys were in possession of Ganesh Das according 
to prosecution at the very time when the police party was 
on the premises. It is admitted that search of the shop 
was made on the 4th and a number of papers were taken 
possession of on that date. The will of Har Das as also 
the letters of Lachhi nan Dass addressed from Benares 
were found in the shop and taken possession of by the 
police. It is said that the iron-safe was opened on the 
Sth and then the letters written by Jagat Singh were 
found in it. Ganesh Das who had the keys of the iron-- 
safe could introduce these letters in the iron-safe which 
was opened next day and the police could then 
find the letters.- It appears from the- evidence of 
Faqir Chand that the >olice knew on the 4th that the keys 
were with Ganesh D:.s so that there was no difficulty in 
the safe being opened on the 4th. We have already re¬ 
ferred to the letter written by Lachhman Das to 
Bhagwan Das from Benares in which he inveighs against 
the conduct of Shiv Das in pocketing the instalment re¬ 
ceived from the Sultan of Dopatta. Lachhman Das' 
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refers in that letter to Bhagwan Da's insistent advice to 
destroy the letters referring to the affairs of Shiv Das. 
It is in the highest degree improbable, that Bhagwan Das 
who was so particular about destroying the letters to 
Lachhman Das which were not of an incriminating but 
merely of an unpleasant character, would have preserved 
the letters of Jagat Singh and retained them in his iron- 
safe, particularly after he had been betrayed by 
Jagat Singh. The alleged conspiracy between himself 
and Jagat Singh had already ended in a smoke. It is 
not conceivable that Bhagwan Das had any object in 
preserving these letters as if they were valuable securities. 
It is far more probable that these letters were unknown to 
him and were somewhere in the shop like other letters 
addressed to Chuni Lai, or to himself to which he had 


attached no importance. The suggestion, that without 
proof of Bhagwan Das being in possession of these letters 
he could not be connected with their contents and that, 
therefore, the story of his having put the letters in the 
iron-safe was thought of without any substratum of truth 
is plausible. In all these circumstances we are of opinion 
that the custody and knowledge of the letters which pur¬ 
port to have been addressed to Chuni Lai has not been 
brought home to Bhagwan Das. 

There are a few other documents which 
Bhagwan Das is alleged to have taken possession of from 
the person of Shiv Das while his dead body was lying 
in the lane. One of these documents is a letter of 
Jagat Singh which had been intercepted bv Shiv Das. 
We have it in the evidence of Mst. Damodari widow of 

c o. Da ^ and . Mst - Push P a Devi a daughter’s daughter 
cL- r> DaS j iat bhagwan Das searched the pockets of 
bhiv Das and took possesion of some papers. L. 
Bodh Raj Vakil has stated that Bhagwan Das brought 
I f C a u- PaC n et Of papers o\r the day following the mur- 
£ °/ f Shl \ ^ a . nd ? sl f ed the-witness to keep it for him. 
He refused to take it but told him to leave the packet 

nhLTnT and ,f he „ so desired - Thereupon 

fxam neH u*™ aWay ' Parma Nand has also been 
examined and he gives a different story. According to 

savins tifar h° dh Raj • Wh ° "’n de OVer tkat P acket to him 
saying -that, he was going with the corpse of Shiv Das to 

teeoThTlrt. ? hat M and ? at h r e ( Pa r ma Nand) should 
P cket. Next day the police accompanied by 

some persons including Bodh Rcj came to him at the 
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power station where he was working. L. Bodh Raj de¬ 
manded the papers which he had given and he gave the 
packet to the police inspector. The packet was opened 
and a list ot the papers therein found was drawn up. 
1 he only thing ot importance in that packet was the 
letter which Jagat Singh had written to Chuni Lai and 
which had been intercepted by Shiv Das. Assuming 
for the moment, (though the fact is not free from doubt), 
as stated in the evidence already referred to, that 
Bhagwan Das had taken possession of the packet from 
the person of Shiv Das, while his dead body was lying 
in the lane as stated by Mst. Damodari and Mst. Pushpa, 
the question remains as to what inference should be 
drawn from the conduct of Bhagwan Das. On that 
assumption, we cannot go further than to find that 
Bhagwan Das took possession of the articles in the 
pocket of the deceased. It must be borne in mind in 
this connection that immediately after Shiv Das's murder 
was known in the neighbourhood, it was freely mention¬ 
ed that the crime was the result of enmity between him 
and Bhagwan Das and others. Mst. Pushpa tells us 
that immediately after the murder, Bhagwan Das ex¬ 
claimed, to use the words of Mst. Pushpa, “Tara Chand, 
may you die young, you have killed your uncle in a hurry 
(or rashly or recklessly)’’. Now the exact words used by 
Mst. Pushpa mean that Bhagwan Das cursed Tara Chand 
for having killed his uncle in a hurry (or in a fit of rash¬ 
ness or recklessness). Counsel on both sides admitted 
before us that the words attributed to Bhagwan Das can 
mean one or the other of the two ideas above referred to. 
To our mind this exclamation is of great importance. 
Bhagwan Das like many others had the suspicion that 
it was Tara Chand who was responsible for the murder 
and if with that conviction in his mind, he had a talk with 
his son and elicited from him or Chuni Lai all that had 
transpired between Jagat Singh and Chuni Lai and 
possibly Tara Chand, it is not surprising that he would 
take the precaution of taking possession of everything 
which might possibly incriminate his son. In any case, 
the very fact that he took possession of the papers and 
other things from the pocket of the deceased (spectacles 
were among the things, he is said to have taken posses¬ 
sion of) it cannot be inferred that he was a party to the 
conspiracy which had been going on between Jagat Singh 
and Chuni Lai. If the exclamation which Mst. Pushpa 
attributed to Bhagwan Das reflected Bhagwan Das’s 
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real feeling, (and the contrary has not been suggested), 
it is clear that he condemned the action of his son. He 
went so far as to curse him for what he had done. Far 
from showing that Tara Chand’s crime was anticipated 
by him and had been committed at his instigation, it shows 
that he detested him for his conduct. 


In ord-er to establish a case of abetment, it must be 
shown that the accused either instigated the person who 
committed the offence or engaged with him in a conspiracy 
which resulted in the commission of the offence. There 
is not the slightest evidence to prove that Bhagwan Das 
instigated Tara Chand to murder Shiv Das, nor is there 
any evidence of any conspiracy to which he was a party 
and of which the object was to murder Shiv Das. The 
conspiracy disclosed by the letters of Jagat Singh (if that 
could be called a conspiracy at all) had fallen through at 
least two months before the murder. Neither the evi- 
dence of Jagat Singh nor the contents of the letters show 
thftt.Tara Chand had been taken into confidence in that 
connection. To establish a conspiracy to which 
lara Chand and Bhagwan Das were parties, a different 
S u t ■ J acts "ad to be established but we are left to assume 
that there was an understanding between the father and 
the son to murder their common enemy Shiv Das. The 

High Court have expressed themselves on that vital part 
ot the case as follows :— 


(f 


Soon after when Shiv Das received the third 
instalment of the decree, Bhagwan Das start- 
ed taking practical steps for the murder of 
his brother Shiv Das. From Magh 1994 

p et w 1995 t G carr ‘^ d on negotiations 
W - 3 ° S,n 2 h Malhotra to 

effect the murder of Shiv Das and spent a 

good deal of money in that connection Most 
of the payments were made by hand but 
money order receipts for two payments made 

ll' 30 were found from among the 
papers the police has recovered from the safe of 
. BWwan Das on 5th Sawan 1995. When 

nothing came out of the negotiations wkh 
til W * 30 Jagat Singh Malhotra, 
mi’" DaS PUt UP hlS SOn to commit the 


i» * ... * . . I * 
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From what we have shown, the learned Judges of 
the High Court have assumed certain facts, which in our 
opinion cannot be accepted. We have shown that apart 
from Jagat Singh’s evidence which cannot be believed, 
there is nothing in the letters to connect Bhagwan Das 
with the activities of Jagat Singh and Chuni Lai and that 
payments so far as they are shown to have been made 
by money orders were not made by Bhagwan Das. The 
discovery of papers in the iron-safe in the manner alleged 
by the prosecution, has been taken by the learned Judges 
for granted without subjecting the evidence to careful 
scrutiny. In the last sentence quoted above, the learned 
Judges have without the slightest justification come to 
the conclusion that “when negotiations with Jagat Singh 
Malhotra fell through, Bhagwan Das put up his own son 
Tara Chand to commit murder’’. The learned Judges 
referred to no evidence whatever showing that it was 
Bhagwan Das who had put up Tara Chand to commit 
murder. On the contrary Bhagwan Da’s reaction to 
the murder as shown by the exclamation deposed to by 
Mst. Pushpa goes a long way in showing the contrary. 
Having carefully considered the entire evidence and the 
circumstances disclosed by it, we are clearly of opinion 
that the evidence is insufficient to establish that 
Bhagwan Das abetted the murder of Shiv Das by 
Tara Chand. 

We have so far assumed that Shiv Das was murdered 
by Tara Chand in considering the charge against 
Bhagwan Das. We shall next proceed to consider 
whether Tara Chand has been proved to have fired the 
shot which resulted in the death of Shiv Das. 

The evidence against Tara Chand, though of a cir¬ 
cumstantial nature, is, in our opinion, sufficient to warrant 
his conviction for the murder of Shiv Das. The trial 
Judge and the High Court have, on the whole, dealt with 
the case against him satisfactorily. We are inclined to 
attach no importance to the kind of evidence which some 
witnesses have given and which relates to the movements 
of the accused at or about the time when the fatal shot 
was fired. Evidence of this character can be easily pro¬ 
cure d and it is not safe to rely upon it to any appreciable 
extent. But apart from such evidence, we have the es¬ 
tablished fact that Tara Chand accompanied by Chuni Lai 
approached Ghulam Mustafa and requested him to get 
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him a revolver from British Territory or to put them in 
touch with some one who could kill his enemy. 
Ghulam Mustafa refused to assist him in that matter. 
In course of the conversation Ghulam Mustafa learned 
that the enemy was Shiv Das. Subsequently 
Ghulam Mustafa had a talk with Ramji on the subject and 
through him warned Shiv Das against the danger which 
threatened him. Ramji has also been examined as a 
witness and corroborates Ghulam Mustafa. Ramji is a 
brother of Lachhman Das son-in-law of Shiv Das and 
that fact might have been taken to discount his evidence 
to some extent but there is no reason to doubt the veracity 
ofGhulam Mustafa who is an independent witness, and 
corroborates him. He was a class-fellow of Tara Chand 
and it is not surprizing that the latter took him in his 
confidence. Another important piece of evidence against 
Tara Chand is furnished by the recovery of a pistol from 
a pond on information received from him. The pistol 
was found to have some live catridges and one chamber 
contained a fired cartridge. The bullet extracted from 
the body of Shiv Das corresponded with the chamber of 
the revolver. The learned counsel for the appellant has 
assailed the judgment of the High Court and of the trial 
Judge on this point on the ground that no confessional or 
incriminating evidence made by Tara Chand before the 
recovery of the pistol should have been admitted in evi¬ 
dence. It is unnecessary to dwell upon the legal aspect 
of the argument as we think that this part of the case can 
be disposed of on the broad ground that the conduct of 
Tara Chand in that connection proved, at least, his know¬ 
ledge that the pistol was. concealed at the place where it 
was found. We have it in the evidence of Inspector 
Lala Amar Nath that he and some others tried to open 
the revolver but did not succeed. Tara Chand who was 
present on the spot took it and had no difficulty in open- 

lt 'u T hese facts and his association with Chuni Lai, 
who ■ had been carrying on correspondence with 
Jagat Singh for the assassination of Shiv Das, are suffi- 

C1 l f, nt T Tara Chand ’s without any reason¬ 

able doubt. The commulative effect of the entire evi¬ 
dence is that it was Tara Chand and not Bhagwan Das 

3krAn^ S T try, " g ^ s r ure J th , e services of ^ assassin 
W 11 Sl i? gh ? nd j hat when negotiations with 

Sh^n gh fe S thr ? Ugh a r nd no other means o{ having 

H cr£? v " d 5 ed r WaS f ° Und ’ Tara Chand committed 
thp cripie hipiself. It was not possible for the prosecu- 
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tion to find the source from which Tara Chand was able 
to obtain the revolver which he used, but this fact would 
not detract from the value of the evidence which the prose¬ 
cution was able to produce. We are satisfied that the 
< onviction of Tara Chand and the sentence passed on 
nim are amply justified by the circumstances of the case. 

The result is that we humbly advise His Highness 
to dismiss the appeal of Tara Chand and accept that of 
** hag wan Das and order his immediate release. 


1942 


Before Hon’blc Chowdhari Niamat UUah President 

Hon’ble Sir Jai Lai and 
Hon’ble Faiz B. Tyabji. 


RATTAN LAL and Another—Judgment-debtors— 
July 2 Appellants. 

versus 

1999 SURINDER SINGH— Decree-holder. 

H JQ MAHARAJ KISHEN— Auction purchaser 

nariv Respondents. 

Civil Appeal No. 4 of 1942. 

Civil Procedure Coje (Act Xpf 1977)—section 144— 
A pplication for restitution—Restitution against bonafide 
purchaser not a party—Plaintiff s suit under Order XXI 
Rule 63 in respect of the property in dispute—Transfer 
of Property Act (Act XLIT of' 1977)—section 52- 
Doctrine of Us pendens. 

The nature and the extent of relief to be granted to 
a successful plaintiff in a suit under Order XXI Rule 63 
in respect of the property in dispute must depend on the 
character of the decree granted to him, in other words on 
the nature of the right declared in his favour in the at* 
tached property. If the plaintiff is declared to be the 
absolute owner of such property to the exclusion of the 
judgment-debtor who is found to have no saleable interest 
in it, then, on the principle of lis pendens, the auction 
purchaser cannot retain the property as against the right- 
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judgment-debtor’s interest in the properly would be 
deemed to have been sold in execution of the decree, 
whereas the interests of the third party would not be 
affected, and different considerations would arise in 
determining the precise relief to be granted to the plaintiff. 


Civil Procedure Code (Act X of 1977) —Order 
XXI Rule 63— ‘Order’ declared to be conclusive subject 
to the result of the suit, explained—Court not concerned 
with subsequent proceedings in execution. 

I * 1 1 t ' 

The phraseology of Order XXI Rule 63 clearly 
leads to the conclusion that in a suit under that rule, the 
only function of the Court is to determine whether the 
party against whom the order was made under rules 58 
to 62 had established the right which he claimed to the 
property in dispute. Rules 58 to 63 read together show 
that this is the sole question that can be raised in the suit 
brought under rule 63, and that the Court deciding that 
suit has no coiicern with the subsequent proceedings in 
execution. Cases are known where directions have been 
given but those directions must relate to the- question 
whether the right claimed has been established. and they 
are giv'en after hearing the parties' concerned and are 
bidding only on the parties which are before the Court, 
r ■ ■ 


'Appeal against the order of the High Court of 

JUDICATURE, DATED 1 5TH HaR 1 997. 

_ ft , 

Li. Amant Ram Advocate of 

t? ' r^t LK ° T ^ ^ For the appellants, 

IL- CHAfcAN Das Kochhar of~1 'i 

^ GojrAt- ' ... >For No. 1 

An ANT Ram? OsWAL ».| ^ R^nnnH. 

Pt. Lok Math ShaRma 1 Advo- 1 | 

1 catb r- "' • For No. 2 


r 


The judgment of their Lordships was delivered by— 
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and Jewan Lai two out of four sons of Sham Lai judg¬ 
ment-debtor and the respondents are Surinder Singh 
decree-holder and Maharaj Kishen auction-purchaser. 
A summary of the facts that have led to this protracted 
litigation is as follows :— 

On the 13th of Chet 1972 Sham Lai borrowed a 
sum of Rs. 6,000 from Surinder Singh and executed a 
mortgage-deed of a house in his favour to secure the re¬ 
payment of the loan with interest at Re. -/9/- per cent, 
p. m. with quarterly rests. Out of the amount so borrowed 
Rs. 4,500 was paid to a former creditor of the mortgagor, 
Rs. 1.300 was paid in cash to him and Rs. 200 was added 
as expenses of the mortgage-deed. Default having been 
made bv Sham Lai in the payment of the amount due 
from him, a suit was instituted against him by 
Surindar Singh and an ex-parte decree was granted to 
him on the 29th of Magh 1980 for an aggregate sum of 
Rs. 8,600 and costs and future interest at 6 per cent p. a. 
The decree was expressly made executable against the 
mortgaged property and other property of the mortgagor 
and his person. 

In execution of this decree the decree-holder had the 
mortgaged house and some other property, not originally 
mortgaged to him, attached. To this attachment an 
obiection was raised by the appellant Rattan Lai for self 
and on behalf of his three minor brothers. This ob¬ 
jection was, however, dismissed by the executing Court 
which proceeded to sell the property attached. It was 
actuallv sold on the 22nd of Katik 1985 for Rs. 7 > 0 5 ° 
to Maharaj Kishen respondent. The sale was confirmed 
on 24th Poh 1985 and possession of the property sold bv 
auction was given to the auction-purchaser on the 24th 
of Magh 1985. Tn the meantime on the 13th of Katik 
198 s a declaratorv suit under Order 21, Rule 63 of the 
Code of Civil Procedure had been instituted by 
Rattan Lai for self and acting as guardian .of one of his 
younger brothers, Jewan Lai. The ground of relief was 
the same as in the objection proceedings ; it was alleged 
that the property mortgaged was the co-parcenary 
propertv of Sham Lai and his four sons and that ^ 
mortgage, not being for family necessity, was not bind¬ 
ing on the plaintiffs. Indeed it was averred, that the 
bulk of the consideration was tainted with immorality. 
The prayer in the suit, therefore, was that the mortgage 
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and the decree obtained by the decree-holder on its basis 
be declared to be null and void and not binding on the 
coparcenary property. Along with the plaint an appli¬ 
cation was presented for stay of execution. It was, how¬ 
ever, dismissed by the trial Court. 


At the hearing of the suit an objection was taken bv 
Surinder Singh, decree-holder defendant, that the auc¬ 
tion-purchaser, who had not been impleaded in the suit, 
should be added as a defendant. I his objection was dis¬ 
allowed. Sham Lai it may be mentioned here, had been 
impleaded as a defendant but he does not seem to have 
taken any active interest in the subsequent litigation. 
The suit was ultimately dismissed on the 4th of Jeth 1990. 
Against the decree dismissing the suit an appeal was pre¬ 
ferred by the plaintiffs to the High Court. It was ac¬ 
cepted by that Court on the 26th of Maghar 1991 in a 
somewhat brief judgment so much so that its implications 
had to be explained by the High Court in two subsequent 
judgments on appeals from orders passed by the execut¬ 
ing Court purporting to act in accordance with the direc¬ 
tions contained in it. It may be mentioned here that 
though the auction-purchaser was not a party to the 
original appeal, which was disposed of on 26th Maghar 
1991, he was impleaded as a respondent in a subsequent 
appeal against an order of the executing Court which was 
decided by the High Court on the 28th Magh 1994 where¬ 
by the proceedings were remitted to the former Court 
with a direction to proceed with the case in accordance 
with the judgment of the 26th of Maghar 1991 after hear¬ 
ing the objections of all the parties. 

1 » k • 9 ^ 

It will be convenient at this stage to set out some 
extracts from the judgment of the High Court delivered 
on 26th Magh 1991 for a correct comprehension of the 
subsequent events. After a summary discussion of the 
facts of the case the learned Judges concluded as follows :— 

“In the result we grant a declaration that the de¬ 
cree against Sham Lai for sale will be binding 
against the plaintiffs only upto the extent of 
; , Rs. 4,700 and that in consequence it cannot 

, be executed against the joint family property 
except to the extent of Rs. 4,700. 
Surinder Singh is not entitled to the cdsts of 
the previous suit because he did not make the 
sons parties to that suit. 14 
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"The result of this decree will be that the de¬ 
cree for sale of 29th Magh 1980 will be so 
altered that the principal amount would be 
Rs. 4,700 instead of Rs. 6,000. No costs 
will be allowed but interest as contracted in 
the document of 13th Chet 1972 shall run on 
Rs. 4,700 upto the date upto which interest 
is directed to run in the decree of 29th Magh 
1980. Further the plaintiff appellants shall 
be made parties in the execution of the deih-ee 
as if they were parties to the decree and 
action in execution shall be taken all over 
again against them and Sham Lai.” 

On a subsequent application being made for the purpose, 
this judgment was amended by the High Court by re¬ 
ducing the rate of interest granted to the decree-holder 
from the contractual rate of annas nine per cent per men- 
sum to 6 per cent per annum as had been granted by the 
trial Court. 

After the original appeal by the sons of the judgment- 
debtor had been decided, Surinder Singh applied for 
execution of the decree on the 21st of Baisakh 1992. In 
the application he impleaded Rattan Lai and Jewan Lai 
as judgment-debtors in addition to Sham Lai and after 
giving credit for Rs. 5,050 which had been received by 
him out of the sale proceeds of the property sold t o 
Maharaj Kishen he applied for the attachment and sale 
of the building of a Girls High School which was alleged 
to be owned by the judgment-debtors in satisfaction of the 
balance of the decretal amount. When this application 
had been made, Rattan Lai and Jewan Lai presented an 
application to the executing Court under section 144/151 
of the Code of Civil Procedure praying that all previous 
proceedings in sale which had taken place upto that date 
be cancelled and the property which had been sold be res¬ 
tored to the applicants. A prayer was also made that 
mesne f>rofits be calculated and the same granted to the 
applicants with interest. This application was apparently 
based on the judgment of the High Court of the 26th of 
Maghar 1991. In a subsequent application dated 17th 
Assuj 1992 the same prayer was repeated and it was 
further prayed that the execution proceedings be stayed 
till the property already sold is restored to the applicants 
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and mesne profits are awarded to them. The auction- 
purchaser then raised some objections to both these appli¬ 
cations and the Court proceeded to execute the decree for 
the balance with the result that Rattan Lai and Jewan Lai 
again appealed to the High Court whereupon that Court 
passed an order on 5 th of Chet 1992 to the effect that the 
executing Court should first dispose of the objections of 
the appellants before proceeding with the application for 
execution. When the proceedings were remitted to the 
executing Court that Court after holding further enquiry 
held on the 6th of Bhadon 1993 that the amount due to 
the decree-holder according to the judgment of the High 
Court was Rs. 6,204 an d that after deducting the amount 
already received by him there was still a balance of 
Rs. 1,142 payable under the decree on which Rs. 333 
was due as interest and, therefore, the total amount still 
recoverable by the decree-holder under the decree of the 
High Court was 1,475. As to the application for resti¬ 
tution made by Rattan Lai and Jewan Lai the Judge 
noted that it would be separately considered. 


Against this order an appeal was again preferred by 
the judgment-debtors to the High Court. This appeal 
was decided on the 28th of Magh 1994 when the learned 
Judges directed that the Court should proceed with the 
execution of the decree in accordance with the direction of 
the High Court in its judgment of the 26th Maghar 1991 ; 
with reference to the grievance of Rattan Lai and 
Jewan Lai that their application for restitution under sec- 
tl ° n * 44 /1 5 1 of the Code of Civil Procedure had not been 
adjudicated upon by the lower Court, the High Court 
directed that the Court should, in the first instance, de¬ 
cide their application after hearing the objections of the 
parties concerned on all the points involved in the case. 

•f appeal that the auction-purchaser was im¬ 

pleaded as a party as has been stated above. 


When the case went back to him, the Senior Subordi¬ 
nate Judge, after hearing the parties on the application 
tor execution made by the decree-holder and on the appli¬ 
cation for restitution made under section 144/1*:! bv 
Rattan La 1 and Jewan Lai, held on the 16th Katik 1996 

Sett T thC dai ,r ° f ** ? arties against each 
other Rs 524/4/8 was still outstanding against “the 

joint family property” and Rs. 2,526 against the principal 
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judgment-debtor Sham Lai ; further the decree-holder 
was held liable to refund Rs. 2,934/15/6 to the auction- 
purchaser with future interest. I he latter was also held 
entitled to recover the sum of Rs. 1,000 which had been 
paid to one Dr. Shiv Das out of the sale proceeds in dis¬ 
charge of a mortgage in his favour. The sale in favour 
of Maharaj Kishen was set aside and the property pur- 
. was ordered to be restored to Rattan Lai 
and Jewan Lai. 

Against this order of the Senior Subordinate Judge 
appeals were preferred to the High Court by the auction- 
purchaser, the decree-holder and also by Rattan Lai and 
Jewan Lai. 1 hese appeals were disposed of by a judg¬ 
ment of the High Court dated 15th Har 1997 and it is 
against this judgment that the present appeal has been 
preferred. The learned Judges of the High Court held 
that the sale in favour of the auction-purchaser 
Maharaj Kishen could not legally be set aside. Conse¬ 
quently the appeal of Maharaj Kishen was accepted and 
the order of the Senior Subordinate Judge was reversed. 
On the other matters involved in that appeal and the 
appeals of the others the H igh Court expressed no opinion 
in view of its pronouncement on the appeal of the auction- 
purchaser. 

The ratio decidendi of this conclusion of the High 
Court is that where property is sold in execution of a 
decree which is subsequently varied or reversed and has 
been purchased by a person who was not a party to the 
litigation in which it is sold, such party acting bona fide 
the sale cannot be set aside on the application of the 
person at whose instance the decree has been varied or 
reversed. In support of this view the learned Judges 
have cited a number of reported judgments of the High 
Courts in British India including those of the Judicial 
Committee of the Privy Council, e. g. 10 Allahabad 166 
(I. L. R.) 14 Calcutta 18 (I. L. R.) 3 Lahore 88 
((I. L. R.) 1926 Allahabad 35 (A. I. R.) 1940 Lahore 
80 (A. I. R.) 63 Indian Cases 970, 29 Bombay 435 
(I. L. R.) and 48 Madras 767 (I. L. R.). A few more 
cases to the same effect were cited by the respondents’ 
counsel at the hearing of this appeal. The leading case 
on the subject is the judgment of the Privy Council re¬ 
ported in 10 Allahabad 166 ( Zain-ul-Abdin Khan versus 
Mohammad Asghar Ali Khan. (I. L. R.). In that 


VOL. I.] 


Law Reports. 


229 


case some property had been sold in execution of a de¬ 
cree which was subsequently set aside on appeal. 1 he 
successful defendant then instituted a suit for possession 
of the property so sold ; the defendants were the auction- 
purchasers as well as the decree-holders in the previous 
decree. The following observations of their Lordships 
sum up the legal proposition laid down by them : 

“There is a great distinction between the decree- 
holders who came in and purchased under 
their own decree which was reversed on 
appeal and the bonafide purchasers who 
came in and bought at the sale in execution 
of the decree to which they were not parties 
and at a time when the decree was a valid 
decree and when the order for sale was a valid 

order ;.these bonafide 

purchasers who were no parties to the de¬ 
cree which was then valid and in force, had 
, nothing to do further than to look to the de¬ 
cree and to the order of sale.” 


Consequently the sales in favour of such bonafide pur¬ 
chasers were not set aside, but those in favour of the 
decree-holders defendants were set aside. 


These cases, however, do not apply to the facts of 
this case. Here the decree was varied not at the instance 
of one of the parties to the suit in which it was passed 
but on a suit by a third person who was not bound bv the 
decree and who claimed a title adverse both to the de¬ 
cree-holder and the judgment-debtor. In all the cases 
cited the decree was set aside at the instance of the party 
who was originally bound by it. But thev have an in¬ 
direct bearing on the present case as will be shown 
presently. .... . 


According to the appellants the law applicable to the 
f^cts of this, case is contained in some judgments cited on 
their behalf. .These judgments proceed on the applica¬ 
tion of the well-known doctrine of lis pendens which has 
received statutory recognition in this country in section S2 ! 
ofjthe Transfer of Property Act( Act XLII of 1977 in 
this State) so ,far as voluntary transfers are concerned; it? 
application to involuntary transfers, such as sales in exe¬ 
cution, has been recognized in Order XXI, Rule 63 of 




230 The Jammu asn Kashmir. [Vol. I. 

the Code of Civil Procedure (Act X of TQ77 in this State) 
The cases cited by the learned counsel for the appellants 
are not much helpful as they are distinguishable from this 
case on account of their peculiar facts. In 23 Allahabad 
60 (I. L. R.) Suhhdeo Prasad Sz another versus Jamna, a 
person not a party to the decree filed a suit under section 
283 of the Code of Civil Procedure (which corresponds to 
Order XXI Rule 63) ; it was held on the application of the 
doctrine of lis pendens that the title of a bonafide pur¬ 
chaser in an auction sale of a property which was the 
subject matter of a suit under section 283 was subject to 
the decree in the suit. At page 63 of the report when 
distinguishing the cases mentioned above Aikman J., who 
delivered the judgment of the Court, observed as 
follows :— 

would remark, in the first place, that this case 
is distinguishable from that class of cases in 
which the property, admittedly the property 
of the judgment-debtor, is sold in execution 
of an ex-parte decree which is afterwards set 
aside, or of a decree which is subsequently 
reversed on appeal. The law in such cases 
is clear. The purchaser at the sale in exe¬ 
cution provided he is not himself the decree- 
holder, gets a good title bv his purchase, even 
if the decree under which the property is sold 
is afterwards set aside. Rut the facts of this 
case are different. In this case the plaintiff 
who was not a partv to the decree in execution 
of which the property was sold, had claimed 
the property as her absolute ownership.” 

As she had succeeded in establishing her claim, she was 
held to be entitled to possession even against tbe bonafide 
purchaser. The same view of the law was taken, inter 
alia, in 20 Indian Cases 458, 40 Indian Cases T46 and 51 
Allahabad 686 (T. L. R.). 

But the nature and the extent of relief to be granted 
to a successful plaintiff in a suit under Order XXT Rule 63 
in respect of the property in dispute must depend on the 
character of the decree granted to him, in other words on 
the nature of the right declared in his favour in the attach -, 
ed property. If the plaintiff is declared to be the abso¬ 
lute owner of such property to the exclusion of the judg- 
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ment-debtor who is found to have no saleable interest in 
it then, on the principle of lis pendens, the auction- 
purchaser cannot retain the property as against the right¬ 
ful owner even if he is a bonafide purchaser. If, how¬ 
ever, the judgment-debtor is found to have some sale¬ 
able interest in the attached property then of course the 
judgment-debtors’ interest in the property would be deem¬ 
ed to have been sold in execution of the decree, whereas 
the interests of the third party would not he affected, and 
different considerations would arise in determining the 
precise relief to be granted to the plaintiff. This matter 
also is regulated by the application of the same principle. 


Section 52 of the Transfer of Property Act reads 
as follows :— 


“During the pendency in any Court having 
authority in the State of any suit or proceed¬ 
ings which is not collusive and in which any 
right to immovable property is directlv and 
specifically in question, the property cannot 
be transferred or otherwise deMt with by any 
party to the suit or proceeding so as to effect 
the rights of any other party thereto under 
any decree or order which may be made 
therein, except under the authority of the 
Court and on such terms as it may impose.” 


It must be observed that the transfer must not affect the 
rights under any decree which may be made in the suit 
and that transfers which do not affect such rights are not 
prohibited by the section. It has been stated above that 
when Maharaj Kishen purchased the property in dispute 
m the sale held by the Court the objection of the appel- 
Iants under Order XXI Rule 58 had been dismissed and 
a suit under Order XXI Rule 63 had been instituted by 
them and was pending in the trial Court. In this suit 
they had claimed that the property was not liable to sale 
at all. .The. suit was dismissed but on appeal the High 
Court granted a decree to the appellants declaring that 
the decree against the ancestral property would be bind- 
ing against .them only to the extent of Rs. 4,700 and in- 

m 3 . 'It 0 "' T e r s su,t was that the ^ rf * 3 . 

ZltfV 33 a?tere ? 80 ** to redu ^ the principal 
amount to Rs. 4 700 from Rs. 6,000. This was m 

c ^^V en ^e 7 ,9.f ra finding by th<? Court that family necessity 
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had been proved for Rs. 4,700 and not for the remaining 
Rs. 1,300. 

Now under this decree the family property i. e. the 
attached property, was declared to be saleable at the 
instance of the decree-holder to satisfy his decree to the 
extent of Rs. 4,700 and interest thereon at 6 per cent, 
p. a. from 29th Magh 1980. The total amount thus due 
to the decree-holder on the date of the sale was more than 
Rs. 6,000. The sale price realised at the auction sale was 
Rs. 7,050, out of which Rs. 5,064 and some annas was 
paid to the decree-holder, after deducting the expenses 
of the sale and Rs. 1,000 paid to another mort¬ 
gagee of the property. Tt has not been ■ shown 
that that there was any collusion between the 
decree-holder, the auction-purchaser and the judgment- 
debtor which resulted in the property being under-sold 
or that there was any material irregularity in conducting 
the sale which affected the -bids. Indeed some objec¬ 
tions were filed by Sham Lai but they were dismissed 
and his petition for revision was rejected in the High 
Court. Maharaj Kishen, therefore, must be held to be 
a bona fide purchaser and normally the sale would not be 
open to any reasonable objection on the ground that it 
affected the decree granted to the appellants ; the reduc¬ 
tion of the amount by the appellate decree of the High 
Court was not such as to justify the re-sale of the property. 
It was not decreed that the property was not attachable 
in excution of the decree. On the other hand it was 
declared to be saleable to satisfy a charge for a com¬ 
paratively smaller amount. The doctrine of Its pendens 
and Order XXT Rule 63, therefore, affected the decree- 
holder and the auction-purchaser only to this extent that 
the charge on the property was reduced as indicated 
above. There is, therefore, no good ground to set 
aside the sale and to restore the property to the judgment- 
debtors as prayed for in the appellants’ application under 
section 144/151 of the Code of Civil Procedure because 
it must be assumed that a fair price # was fetched at a 
properly conducted sale and secondly that no substantial 
injury was caused to any party even if the sale had been 
to recover the decretal amount as in the amended decree. 

In 59 Calcutta 647 (I. L. R.) Dayal Sarkar versus 
Tari Deslii, it was held that when a decree is varied on 
appeal by the defendants, the judgment-debtor cannot 
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recover any of the properties purchased even by the 
decree-holder in an auction sale held by the Court before 
the decree was varied, except upon showing that the sale 
was in substance and truth a consequence of error in the 
original decree. In that case a plaintiff's suit had been 
decreed with costs which had been assessed at Rs. 40/8/-. 
On appeal the decree was varied and the amount of costs 
was reduced to Rs. 36/7/-. In the meantime two 
properties of the judgment-debtor had been sold for 
Rs. 35 and Rs. 15 respectively to satisfy the decree as 
to costs. . After the appellate decree the judgment-debtor 
applied under section 144 of the Code of Civil Procedure 
for restitution, inter alia, of the two properties sold in 
execution of the decree for costs. But this prayer was 
refused by the High Court inspite of the fact that the 
applicant offered to pay in Court the amount of the costs 
with interest thereon. After reviewing the previously de¬ 
cided cases, Rankin C. J., delivering the judgment of the 
Court observed :— 

“The object of restitution seems to be in no way 
; obscure. It is to restore the parties so far as 

may be to the position in which according to 
the ultimate position they should be, to set 
/ ... aside so far as necessary and so far as possi¬ 

ble, all consequences produced by the 

’* erroneous action of the Court. 

If the judgment-debtor could and would have 
paid what was due and thus prevented the 
sale, it seems to me clear enough that he 
could get the sale set aside as against the 
> decree-holder by way of restitution. \Wtere 
; it appears, however, that the sale would not 
have been prevented had the original decree 
o ! ) ; been correct, I see no object to be served in 

11 " > setting aside the sale. In any event the 

.'■•m ' . legislature in 1908 has since laid down the 

i • i , law in the matter.*’ 

The present Code of Civil Procedure in British India was 

r"* j 1 • * • pit to section 144 of that 

L/Ode which is as follows :— 

( liJ J i > ,\ 1. . * . 

; “Where and in so far as a decree is 
V: . Var ‘ ed reversed, the Court of first 

. • ■ instance shall, on the application of any party 
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entitled to any benefit by way of resti¬ 
tution or otherwise, cause such restitu¬ 
tion to be made as will, so far as may be, 
place the parties in the position which they 
would have occupied but for such decree or 
such part thereof as has been varied or re¬ 
versed ; and, for this purpose, the Court may 
make any orders including orders for the 
refund of costs and for the payment of in¬ 
terest, damages, compensation and mesne 
profits, which are properly consequential on 
such variation or reversal. 


In the present case there is no allegation that the appel¬ 
lants or the judgment-debtors were at any time in a 
position or willing to pay the amount decreed. 

I he same view was taken by a Division Bench of 
the Patna High Court in a case reported as A. I. R. 1941 
Patna 130. In that case the original decree was for 
Rs. 963/12/- 15 dams and the attached property was 
sold for Rs. 300 and purchased by the decree-holder. 
Subsequently on appeal the decree was reduced to 
Rs. 507/14/6. An application for restitution of the 
property purchased by the decree-holder was made by 
the judgment-debtor under section 144 of the Code of 
Civil Procedure. I'he Court refused to set aside the sale 
anil restore the property to the judgment-debtor for 
reasons similar to those in the Calcutta case. 


It is to be observed that in both these cases the pur¬ 
chasers were the decree-holders and according to the 
dictum of their Lordships of the Privy Council in 10 
Allahabad 166 sales in favour of the decree-holders stand 
on a different footing to those in favour of the bonafide 
strangers. It is further to be noted that the Privy Council 
judgment was cited by the learned Judges in the Calcutta 
case. There are other reported cases to the same effect. 

These cases, no doubt, are distinguishable from this 
on account of their peculiar facts particularly because they 
do not relate to claims to attached property by strangers 
to the decree in which the attachment is made, but they 
indicate important factors which should carry weight with 
the Courts in deciding whether a sale should or should not 
t»e set aside. In the present case, as already observed, 
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having regard to the nature of the decree granted to the 
appellants, there is no good ground to set aside the sale 
and to restore the property to the appellants. 


It is, however, contended by the appellants that the 
High Court had in its judgment' of the 26th of Maghar 
1991 ordered the cancellation of the sale ; the respondents 
on the other hand urge that this direction could not be 
given by the High Court and was not, therefore, binding 
against the auction-purchaser who was not a party to the 
appeal. It was even urged that the direction was ultra 
vires and without jurisdiction. It is necessary in this 
connection to consider the provisions of Order XXI 
Rule 63 under which the rights of the parties were de¬ 
clared by the High Court. The rule runs as follows :— 


“Where a claim or an objection is preferred, the 
party against whom an order is made, may 
institute a suit to establish the right which 
he claims to the property in dispute. Subject 
to the result of such a suit, if any, the order 
shall be conclusive.’*’’ 


In order to understand the implications of this rule it 
is necessary to see what ‘order’ has been declared to be 
conclusive subject to the result of the suit. Rule 5? 
provides that where any claim is preferred or any objec¬ 
tion is made to the attachment of any property attached 
in execution of a decree on the ground that the property 
is not liable to such attachment the Court shall proceed 
to investigate the claim or objection. The next rule 
which is applicable to this case is 61 which says that 
where the Court is satisfied that the property was, at the 
time it was attached, in the possession of the judgment- 
debtor as his own property, and not on account of any 
other person, or was in the possession of some other person 
interested for him or in the occupancy of a tenant or other 
person paying rent to him the Court shall disallow the 
objection. The ‘order*, therefore, which is referred to 
in rule 63 is an order rejecting the claim of the objector 
under rule 58. Reading these three rules together it 
follows that the learned Judges of the High Court in 
accepting the appeal preferred by the appellants declared 
that at the time of its attachment the property 
was saleable but only to satisfy a mortgage debt of 
’Rs. 4,700 plus interest. The original order of the exe- 
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luting Court, therefore, maintaining the attachment must 
he deemed to be conclusive subject to the reduction of 
the amount for the recovery whereof it had been made. 
The phraseology of Order XXI Rule 63 clearly leads to 
the conclusion that in a suit under that rule the only func- 
.ion of the Court is to determine whether the party 
•gainst whom the order was made (under rules 58 to 62) 
had established the right whi< h he claimed to the property 
11 dispute. Rules 58 to 63 read together show that this 
is the sole question that can be raised in the suit brought 
under rule 63 and that the Court deciding that suit has 
no concern with the subsequent proceedings in execution. 
Cases are known where directions have been given but 
those directions must relate to the question whether the 
right claimed has been established, and they are givert 
after hearing the parties concerned and are binding only 
on the parties which are before the Court. It is then the 
function of the executing Court to give effect to the decree 
of the Court and to grant any consequential relief to the 
parties which Hows from the decree. 

Moreover, in the present case, the auction-purchaser 
had purchased the property subsequent to the institution 
of the suit in an auction sale held by the executing Court 
after the appellants’ objections had been dismissed. It 
does not appear form the record that this fact was brought 
to the notice of the learned Judges who ultimately decided 
the appeal. It is, therefore, inconceivable that they in¬ 
tended to adjudicate upon matters altogether beyond what 
is contemplated by rule 63 and upon the effect of their 
decree on the rights of the auction-purchaser who was 
not before them and whom no opportunity to be heard Was 
given. It is difficult to construe the direction of the 
High Court to mean that the auction-purchaser should 
be deprived of the property purchased by him in the 
court-auction without being given such an opportunity. 
The only reasonable construction which should be placed 
on the judgment of the High Court, therefore, is that the 
Court at that time was merely concerned with the res¬ 
pective claims of the parties who were actually before it. 

Though an auction-purchaser is bound by a declara¬ 
tion of the rights of the claimants in a suit Under 
Order XXI Rule 63, his liability to be deprived of the 
property purchased by him is governed by the nature an d 
extent of the right declared to vest in the objector. The 
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direction, therefore, that the executing Court “should 
proceed with the execution of the decree all over again” 
cannot be deemed ipso facto to invalidate the sale nor can 
it be so construed so as to impute to the learned Judges 
an intention to ignore the rights of the auction-purchaser 
without granting him a hearing. Indeed in a subsequent 
order passed by the High Court on 28th Magh 1994, it 
directed the executing Court “to hold fresh enquiry after 
hearing the objections of all the parties in regard to all 
the points involved in the case.” Objection to the appli¬ 
cation under section 144/151 had already been filed by 
the auction-purchaser and these objections were subse¬ 
quently heard and decided. The direction of the High 
Court, therefore, to take cie novo proceedings in execu¬ 
tion does not affect the rights of the auction-purchaser in 
this case. 


This practically concludes the appeals but it is 
further urged on behalf of the auction-purchaser that the 
application under section 144 of the Code of Civil Pro¬ 
cedure is not maintainable in the circumstances of the 
case. It is true that literally construed the section does 
not apply to the facts of the present case ; it applies to 
cases where a decree or order is varied or reversed in an 
appeal against the decree or order itself or in the proceed¬ 
ings in which the decree or order was passed. But the 
present application purports to be made under section 151 
as well. It is, therefore, claimed by the appellants that, 
even if the application under section 144 is not maintain- 
able relief should be granted to them under section isi 
which has been enacted to save the inherent powers of 

C ° urt f t ? make s uch orders as may be necessary for 
the ends of justice and to prevent the abuse of the process 
of the Court On behalf of the auction-purch 
urged that where another iemedy, such as by way of a 

suit ts open to the applicant rdief ^der section i S i 

should not be granted to him. There are decided cases 

bC t- lt u d m s “PP° rt of both ^ese contentio^ 
but, in view of the conclusion of the appeal on the other 

(natter which may possibly be agitated by the parties in 
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some future litigation. It is not, therefore desirable to 
prejudice their respective cases by an expression of opin¬ 
ion here. 

I he Board humbly advises His Highness that this 
appeal should be dismissed but, tor reasons that appear 
from the grounds on which the recommendation is based, 
the parties should be made to bear their own costs of 
this appeal. 


Board of Judicial Advisors. 


Before Hon’ble Chowdhary Niamat Ullah President, 

Hon'ble Sir Jai Lai and 
Hon'ble Faiz B. Tyabji. 


1942 JYOTSHI ANANT RAM— Plaintiff—Appellant. 
- versus 

July 3 RAJA LACH HMAN SINGH J 1—Defendant—Res¬ 
pondent. 

1999 


Har 20 


Civil Appeal No. 5 of 1942 


Burden of proof—Want of consideration oj a pro¬ 
note—Shifting of burden of proof from side to side as the 
trial proceeds. 

It has been repeatedly stated in judgments convey¬ 
ing the greatest authority that the question of burden of 
proof loses its importance when evidence has been ad¬ 
duced on both sides and when all the circumstances sur¬ 
rounding the disputed facts can be reviewed. 

The burden of proof may swing from side to side as 
the trial proceeds; the production of some piece of evi¬ 
dence may shift it tp the other; then some witness’s testi¬ 
mony or some piece of evidence may shift it back to its 
original position. Hence not much can be gained by an 
effort to determine on which side the burden vested from 
moment to moment. Nor is it always possible to do so. 
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Appeal against the decree of the High Court 
of Judicature, dated isth Chet tq95- 

R. B. Badri Das Advocate of Lahore —For the Ap¬ 
pellant. , 

D. Anant Ram Oswat. Advocate —For the Respondent. 

The judgment of their Lordships was delivered by— 

Hon’ble Faiz B. Tyabii.—This is an appeal from 
the dismissal of the main part of a suit based on two 
promissorv-nntes. Though the derisions were concurrent 
and based mainly on the appreciation of the evidence, vet 
the decision that no consideration passed for the principal 
promissorv-note was fit was argued) perverse, against 
the admissions and the evidence, and must be set aside 
on appeal to His Highness. Consequently it is necessary 
to state the facts and the evidence in detail. 

The plaintiff describes himself as an astrologer but 
it is in evidence that he was doing other business, in 
particular, that of money lending. He seems also to own 
property the rent of which apparently forms considerable 
portion of his income. The defendant is sued under the 
stvle of Rain Sahib Lnchhmnn Singh son of Raja Sahib 
Rnghunath Singh caste Raibut of Ramkot. 

In the plaint it is alleged that the defendant on 
30th Phapan 1987/1 ?th March to it executed a promiss¬ 
orv-note for the consideration of Rs. 42.000 and agreed 
to repay that sum with interest at the rate of 1 per cent, 
per month. Secondly that he borrowed a further sum 
of Rs. t ,000 six weeks later, namely on the 14th of 
Baisahh To88/26th April to 1 t and executed a second 
promissorv-note for the repayment of that sum with 
interest at the rate of 1 per cent, per month. The total 
claim was for Rs. 43,000 as principal and Rs. 15,415/11 /- 
as interest, making up Rs. 58,415. 

In the written statement the defendant admitted the 
execution of the promissorv-notes but alleged that thev 
were executed under undue influence and without con¬ 
sideration and that they were not enforceable. In ela¬ 
boration of this defence four other allegations were made. 
Fn-st, that the defendant was weak-minded ( zaif-ul-aqT) 
and addicted to drinking. Secondly, that his property had 
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remained under the superintendence of the Court of 
Wards till 1986 (1930) i. e. within about a year of the date 
of the execution of the promissory-notes, and that during 
that period he had received either cash or articles of the 
total value of Rs. 6,500 and it was suggested that this 
sum was not recoverable from him. Thirdly, that on the 
30th of Phagan 1987/ 13th March 1931 (the date of the 
execution of the first promissorv-note for rupees 42,000) 
the “plaintiff called the defendant, to his (the plaintiff’s) 
house situated near Talab Tillo and there he made the 
defendant to drink heavily and on the same date got two 
promissory-notes of different dates executed without ad¬ 
vancing money.” Fourthly, that on the date, when ac- 
cording to the plaint, the first promissory-note was exe- 
cuted, the defendant withdrew Rs. 3,000 from the Co¬ 
operative Bank and that he had no need for Rs. 42,000; 
that in the year 1987/1931, the defendant had a good 
deal of money at the Imperial Bank and Co-operative 
Bank and was not in want of a loan. 


. f ^e res ult the claim made in the plaint was denied 
in its entirety. 


At the trial reliance was placed upon the fact that 
the initial burden of proving want of consideration was 
thrown by law upon the defendant and that this burden 
was greatly enhanced bv the evidence of the documents 
executed during the period following the date of the first 
promissory-note. The documentary evidence may be 
first dealt with. 

The first promissorv-note for Rs. 42,000 is in these 
terms :— 

"I, whose signature is affixed below, have taken 
Rs. 42,000 the half of which is Rs. 21,000, 
in cash, as loan from Jvotshi Anant Ram 
Sahib s/o Pt. Amar Chand. resident of 
Talab Tilo Jammu ; the consideration thereof 
has been received in cash at this time. The 
said amount with interest at 1 per cent. p. m. 
will be paid back to Jvotshi Anant Ram or 
whomsoever he may order for the purpose, 
at Jammu, without any objection. The pre¬ 
sent pro-note is, therefore, executed with 
free will in proof thereof.” 
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It is admitted that the defendant’s signature on this 
promissory-note is in the hand-writing of the defendant. 
The words “Rs. 42,000 have been received in cash as 
loan” followed by the signature of the defendant in 
English and Urdu are also admitted to be in the 
defendant’s hand-writing. 


The next document is a receipt bearing the same 
date as the promissory-note, namely, the 30th of Phagan 
1987713th March 1931. It is written on a paper bearing 
a one anna stamp. The signature of the defendant, ap¬ 
pears in two places both of which are admitted. The 
second signature follows the words, admittedly written in 
the defendant’s hand-writing, ‘‘the sum of Rs. 42,000 
has been received in cash at this time, 30th Phagan 1987”. 
There are attesting witnesses to both these documents. 
The promissory-note is attested by the petition-writer 
Ram Saran, and the receipt by Laji Ram son of 
Ganga Ram Mahojan, and Kartar Singh son of 
Charan Singh of Sialkot as well as Ram Saran petition- 
writer. 


The third document is dated 3rd Baisakh 1988715th 
April 1931 about a month after the execution of the pro¬ 
missory-note. This consists of a letter written by the 
defendant and addressed to Sardar Sahib which term the 
plaintiff says was intended to refer to himself. The de¬ 
fendant did not deny this fact but does not admit it. The 
letter is in the following terms :— 

Sardar Sahib, 

Respects, 


I am alright and wish you to be the same. The 
matter is that a request for obtaining a loan has been made 
to Shnman Pt. Anant Ram / 7 . In this connection you 
must accompany Dev Raj, Mutihar, and see that he is 
successful before 8th Baisakh and try to bring Dev Raj 

k?ndie mk0t T y Baisakh • 7 wil1 be thankful for thi 

kindness. Treat it as most urgent; rest alright. 

Dated 3rd Baisakh T988. 


(Sd.) LACHHMAN SINGH, 

Sri Raja Sahib of Ramkot. 
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There is next a letter hv the defendant which he 
says he dictated on the 8th of Baisakh 1988'20th April 
i Q31 in the following terms :— 

“Shri Manravar, Sarvaopmyvog, Pandit Sahib 
fyotshi Anant Ram Ji”. 

Respectfully T inform you that it is all right here and 
am ever praying to God for the welfare of Shriman. 

The matter is that a sum of Rs. 42.000 as loan is 
already due from me. pronote wherefor has already been 
executed in favour of Shriman ji. Now that there is an 
urgent need for Rs. 4.000 our “ Mutabir” Pandit 
Dev Raj is being sent to vou. Kindly arrange for the 
money, as T have to go to Bombay to receive His High¬ 
ness and there is also the sacred thread ceremony of dear 

y 

Kanwar Shiv Singh Ti. On each of these two occasions 
there is an urgent need of money. 

Therefore, I have to trouble you under compulsion. 
Shrimanji has previously also maintained my honour on 
such occasions. Therefore kindly oblige me hv giving with¬ 
out fail Rs. 4,noo to my Mutabir Pandit Dev Rai. T will 
a*so reach Jammu on T2th Baisakh tqRR Dev Raj must 
be sent to Ramkot on nth Baisakh. Rest is alright. 

Dated 8th Baisakh 1988/ 

20th April 193 T • 

(Sd.) (In English'! EACH HAT AN STNGH. 

Raja Sahtb Ramkot. 

P. S. Dev Rai will personally relate the rest of the 
matter. 

Dated 8th Baisakh 1088/ 

20th April T931.” 

The fifth document is a telegram, dated 15th 
Baisak h. 1088 /2Sth April to-u. to this effect "Raia 
Sahib Ramkot will reach you at 8 A. M. on Sunday”. Tt 
is from Dev Rai who is described as being in the em¬ 
ployment of the defendant as orderly from tq8o to 1990. 
The telegram is addressed to S. Kartar Singh who stated 
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in his evidence that he had some connection in the way 
of business with the plaintiff, that the defendant used to 
consider him a great friend of the plaintiff and that, there¬ 
fore, the telegram was sent to him. The telegram is 
relied upon as evidence that negotiations had been going 
on between the plaintiff and the defendant which resulted 
in the loan of Rs. 42,000 being given. 


Then there is a letter from Kartar Singh to the 
plaintiff, dated 23rd April 1931/i ith Baisakh, 1988 which 
is in the following terms :— 


“To 

Shriman Pandit Sahib Jt 

Maharaj. 

Nantskar —The Raja Sahib has sent Pt. Dev Raj 
who is waiting for you. Pt. Dev Raj Ji says that Raja 
Sahib is in dire need of further money. Raja Sahib has 
to go to Bombay to receive Maharaja Sahib. Raja Sahib 
requires the money immediately. You must come. You 
have helped Raja Sahib even before, and now again you 
ought to help him. Please do give him money. Already 
a sum of Rs. 42,000 on the basis of promissory-note is due 
to you from Raja Sahib. If you desire you may take 
whatever interest accrues thereon. When you come Pt. 
Dev Raj will request you. Nantskar to Pandit 
Shamsunder Das. Love to children. 


Your servant, 

(Sd.) KARTAR SINGH. 

In Hindi (Yours obediently). 

Pt. Dev Raj is waiting for Shrimanji *\ 

The seventh document is the second promissory-note. 
It is admitted by the defendant to be entirely in his own 
hand. It is in the following terms :— 

Pronote. 

4 annas stamps with signature 
Lachhman Singh” and dated 14th 
Baisakh i988/26th April 1931. 
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I, whose signature is affixed below, have received 
througn Badhawa Mai a sum of Rs. i ,000 the half of 
which is Ks. 500, as loan from Ft. Anant Ram Jotshi s/o 
Ft. Amir Chand of Talab I'illo Jammu. This amount 
wiii be paid back on demand to Jyotshi Anant Ram Sahib, 
or whomsoever he may order for the purpose, with in¬ 
terest at 1 percent, p. m. at Jammu. This pronote is, 
therefore, executed by way of record.” 

Dated 14th Baisakh 1988/ 

26th April 1931. 

Raja Lachhman Singh s/o Raja Raghunath Singh /♦ 
of Ramkot at present in Jammu, with his own hand. The 
sum of Rs. 1 ,ooo has been received in cash. 

(Sd.) LACHHMAN SINGH, 
(In English and Urdu). 

Note.—In addition to this sum a sum of Rs. 42,000 
has been received in cash as loan from 
jyotshi Anant Ram on 30th Phagan 1987. 
The pronote thereof has already been exe¬ 
cuted in favour of Jyotshi Sahib. 

(Sd.) LACHHMAN SINGH. 

Dated 14th Baisakh 1988/ 

26th April 1931. 

The next document in chronological order is a letter, 
dated 14th of Baisakh 1988/26th April 1931 written by 
the defendant to the plaintiff. It runs :— 

“To 


Pt. Anant Ram Sahib ft. 

Salutation —The sum of Rs. 42,000 has been receiv¬ 
ed as loan by me from you on 13th Phagan 1987, the 
pro-note wherefor has been executed. A sum of 
Rs. 1,000 has been received in cash today from you 
through Bhagat Badhawa Mai your servant and a 
pro-note executed in your favour has been handed over to 
Bhagat Badhawa Mai. Now upto today the total amount 
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due from me to you is Rs. 43,000. I will pay you this 
sum, Rs. 43,000 with interest soon. 

Dated 14th Baisakh 1988. 


I am yours obediently, 

Raja Sahib Raja Lachhman Singh /* s/o 
Raja Raghunath Singh Sahib, Jagirdar 
Ramkot at present in Jammu in his own 
hand. 

(Sd.) (In English) LACHHMAN SINGH. 

14th Baisakh 1988.” 

The ninth document follows about three years after. If 
is obviously in reply to a demand for payment of the sums 
of Rs. 42,000 and Rs. 1,000 covered by the two 
promissory-notes. It is in the following terms :— 

Ramkot. 

“Office of the Raja Sahib Dated 15th Phagan 1990.. 
of Ramkot. 

Worshipful Pt. Anant Ram Sahib , 

Respectfully I state that the matter is that your re¬ 
gistered letter has been received. You have stated that 
the money should be paid within a week or otherwise 
proceedings will be taken. I may say in this connection 
that I will personally come to Jammu in the month of 
Baisakh and then will settle the payment after seeing you. 
If you can wait till that time it would be better, otherwise, 
the discretion lies with you. The discharge can, after 
all be effected only after paying the money that has been 
received. What more should one write. 

Dated 15th Phagan 1990. 


Yours truely, 
(Sd.) In English. 

b b 

It is hardly necessary to say that the! appellant 
has established his contention that the execution 
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of the ; promissory notes corroborated by the 
documents which have been set cut abo\ e makes 
the burden of showing want of consideration verv 
heavy on the defendant. J 


The case came up for trial before Abdul Qayoom 
J- who delivered his judgment on the 23rd of Saxvan 
1993/6th August 1936. Two issues were framed: — 


(1) Were the promissory-notes in the suit 

without consideration ? 


(2) Were the promissory-notes executed under 
undue influence ? 


The documentary evidence adduced at the 
trial has already been dealt with in detail. The 
effect of the oral evidence will best appear from the 
judgment under appeal to which reference will 
presently be made. Speaking generally the oral 
evidence is mainly directed to the following 
matters:—(1) the circumstances in which the pro¬ 
missory notes and other documents mentioned above 
were executed (2) the habits and ways of life 
and business capacity of the defendant ; (3) the 
extent to which he was addicted to drink generally ; 
(4) his state of intoxication or freedom from it at 
the time when the first promissory-note was executed 
and the sum of Ks. 42,000 alleged to be paid to 
him; (5; previous dealings between the plaintiff and 
defendant (the plaintiff said in his evidence that 
there may have been 15 transactions beivveen them 
prior to the said promissory-note but that nothing 
was owing in respect of those; ; 6) the means of 
the defendant and the money available to him ; 
(7) the purposes for which he needed money during 
the relevant period. On most of these points the 
oral evidence of the two parties is conflicting. 


The learned trial Judge begins his consi leration 
of the evidence with the statement that the onus of 
proving both the issues was on the defendant. He 
examines in detail the allegations and the evidence. 
In the course of his judgment he states: — 


“But during the couise of his statement, the 
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plaintiff made some very bold and re¬ 
ckless assertion. The plaintiff’s house 
is situated at Talab Tillo about four 
miles from the town of Jammu. The 
plaintiff stated that at the time when 
he made a pavment of Rs- 42,000 to 
the defendant he did not bring any 
money from any bank that he had at 
that time in house Tillo-Talab hard 
cash o' the value of rupees one lac and 
seventy five thousands Now it is very 
difficult to believe this part of the 
plaintiff’s statement. The plaintiff’s 
house is situated in an out or the way 
place about four miles from Jammu and 
it is difficult to believe that, the plaintiff 
kept in that house practically in a jungle 
about two lacs of hard cash in his house. 
The second statement of the plaintiff 
which was equally astounding was that 
on one occasion he lent a big sum of 
Rs. 65,000 to Kartar Singh witness but 
that no receipt whatsoever was obtained 
from the witness in respect of that 
amount I am afraid I cannot believe 
the statements of this nature made by 
the plaintiff”. 


After a full and careful examination of the 
evidence he comes to the conclusion, that the promis¬ 
sory-note dated 30th Phagan 1987/13th March 1931 
is totally without consideration, and that the alleged 
payment of Rs. 42,000 was not in fact made. With 
reference to the other promissory-note (for one 
thousand rupees dated 14th -Baisakh 1988/26th April 
1931) he held the circumstances in which it was 
executed to be distinguishable from those under 
which the earlier note was executed. In the result 
he dismissed the suit in respect of the promissory- 
note of Rs- 42.000 but granted a decree on the 
second promissory-note for one thousand rupees ; h* 
made no order about the payment of interest on 
that sum though he did not expressly refuse to 
allow interest, nor give any reasons for refraining 
from giving interest ; finally he ordered the parties 
to bear their own costs in the suit. * 
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X J he T ^ tte ^ was taken U P in appeal to a Bench 
of the High Court where Mr. Justice Kichlu and 
Mr Justice J. N. Wazir dealt with it in a judgment 
dated 15th of Chet 1995/25th March 193cT It 
appears from this judgment that after hearing the 

arguments in the appeal, they found that additional 

evidence on certain points was necessary “to enable 
them to pronounce judgment properlv”, and by 
an order dated 12th April 1937 they allowed the 
parties to adduce additional evidence Their judg- 
ment deals with all the evidence adduced including 
the additional evidence. As a preliminary the Judees 
set out the main contentions of the two sides. The 
question whether the defendant was in need of 
money is alluded to. The whole of the oral evidence 
is convassed. The fact that the burden of proof 
was initially on the defendant is mentioned no less 
than three times. In the end they come to th° 
same conclusion as the trial Court, and uphold its 
decision with a modification in respect of the 
claim on the second prorr issory-note for Rs. 1,000. 
Abdul Qayoom J’s. judgment fas stated above) 
had not allowed to the plaintiff anv interest on 
the said promissory-note. The appellate decree 
allows interest on it at the rate mentioned in the 
note. 


The Board has examined with the assistance of 
counsel, the judgments under appeal. The evidence 
adduced on both sides has been brought to bear 
upon these judgments. It is difficult to say in what 
respect the judgments can be said to have erred. 
It may be conceded for the purposes of argument 
that on the evidence another conclusion might 
have been reached. But a great deal depends on 
the question whether the witnesses deserve to be 
believed and on this point the effect upon the 
mind of the Judge who heard and saw the witnesses 
must carry the utmost weight. In this respect the 
appellant’s case has great difficulties to face. 

It was pressed that the evidence with regard to 
the two promissory-notes was identical and that if 
the Courts held that the passing of consideration for 
the promissory-note for Rs. 1,000 was proved, they 
ought to have held that consideration for the pro- 
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missory-note for Rs. 42,000 also had been proved. 
The Board is unable to accept this view. The 
judgments under appeal have sufficiently indicated 
the difference between the circumstances affecting 
the acceptance of (he facts relating to the two 
promissory-notes. One of the main considerations 
on which reliance has been placed for holding that 
there was no consideration for the promissory-note of 
Rs- 42,000 was the largeness of the amount and the 
improbability of its having been available in cash at 
the residence of the plaintiff. The smaller amount 
('f Rs. 1,000 stands in this and several other respects 
on a very different footing. Other circumstances are 
detailed in the judgments under appeal, placing the 
two parts- of the case in appreciably different 
categories. 


Much stress was laid on the fact that initially 
the burden rested very heavily upon the defendant. 
He had affirmatively to prove want of consideration. 
There is no ground for suggesting that this duty of 
the defendant was over-looked by the Courts. 
Moreover, it has been repeatedly stated in judgments 
carrying the greatest authority that the question of 
burden of proof loses its importance when evidence 
has been adduced on both sides and when all the 
circumstances surrounding the disputed facts can be 
reviewed. Nor ought it to be over-looked that the 
burden of proof may swing from side to side as the 
trial proceeds ; it may at the start rest upon one of 
the parties to the suit ; the production of some piece 
of evidence may shift it to the other; then some 
witness’s testimony or some piece of evidence may 
shift it back to its original position. Hence not 
much can be gained by an effort to determine on 
which side the burden rested from moment to 
moment. Nor is it always possible to do so. The 
present case, however, (was argued before us 
strenuously and ably, and a great deal of reliance 
was placed on the incidence of the burden of proof. 
ther f fore ’ be ported out that the judgments 

if SET ® 1 Can suc x c fs f uUy withstand examination 

?^tpd f f^ P + r - 0CeSS .° f /. ollovv ? n S out where the burden 

te2 o/ XiV °, tlme *1 ad °P ted a s a decisive 
test °f their soundness. Thus starting from the 

position that the initial burden rested heavily upon 
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the defendant the burden mav well be considered 
to be shifted on proof of the facts that his estate 
had only recently been released from the Court of 
Wards, and that lie was feeble-minded and not free 
from the vice of the excessive use of intoxicating 
drinks. The Court apparantly also held that no 
very pressing need Hr money had been made out. 
In these circumstances they would have been justi¬ 
fied in holding that f he burden had shifted from the 
shoulders of the defendant to the shoulders of the 
plaintiff and that the plaintiff might discharge the 
burden thus placed on his shoulders by showing how 
he was in a position to make the large payment of 
rupees 42,000 in a lump sum apparently at not a 
very long notice.. On these points it is clear that 
the plaintiff entirely failed to gi- e any evidence that 
could not be reasonably rejected. His c'se was that 
he had a sum far in excess cf Rs. 42,000 in cash in 
his house though he lives in a somewhat isolated 
situation at a distance of three or four miles from the 
populated part of the town of )ammu. The plaintiff 
also desired the Court to believe that he had no 
accounts and no written memorandum with reference 
to this large sum. Tn his evidence he stated that he 
did not keep any large sums in anv bank after the 
failure of the Peoples’ Bank (and that therefore no 
entries in the banks books could be produced to 
corroborate ' he story that he had in hand Rs. 42,000 
in cash) ; that there was a memorandum regarding 
the Rs. 1,75 000 which he said be had with him in an 
almirah , that he did not remember whether a note 
had bepn made on the memorandum to the effect that 
Rs. 42,000 were paid out as a loan ; that the 
memorandum was net with him at the time of the 
hearing of the suit ; that he could not say whether 
there was any memorandum or not (by which 
apparently he intends to withdraw from his earlier 
answer that a memorandum had in fact been made 
and placed in the almirah) ; then he adds that 
“perhaps there may have been an ordinary memo¬ 
randum.” Hi', story was the more incredible in that 
it came out from the evidence given by the plaintiff 
himself and his witnesses that accounts relating to 
smaller transactions were being kept. It also became 
clear that the plaintiff was not unbusiness like in his 
ways Or methods. 
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The Board is of opinion that in the circumstances 
it is impossible to come to the conclusion that the 
judgments under appeal are erroneous. With refe¬ 
rence to costs, both the trial Judge and the High 
Court in appeal ordered that the parties should bear 
their own costs. The Board would, in ordinary 
conditions have considered the respondent entitled to 
the costs of this appeal ; but they desire to mark 
their disapproval of the conduct of the defendant who 
did not go into the witness box for giving evidence 
in the suit, in spite of the fact that on several 
points his testimony would have been vital. They 
humbly advise His Highness to dismiss the appeal 
but without costs. 


Board of Judicial Advisers. 

Before Hon’ble Chozvdhary Niamt Ullah President, 

Hon'ble Sir Jia Lai and 
Hon’ble Faiz B. Tyabji . 

Hem Raj Reshi—(Plantiff)- Appellant. 

Versus 

Narinjan Nath Kak-(Defendant)—Respondent. 
Civil Appeal No. 3 of 1942. 


Contract Act (IX of 1977)~Sections 239 and 2i 
Partnership -Competing business by one partner-bout 
to account for profit in such business. 

Section 239 of the Contract Act (as it stood a-a. 
the Partnership Act (V of /go6) xvTs plZ , o f° 

Partnership as the relation subsSit lftween^t 

SS'aF-rS: 


1942 
July 2 
1999 
Har 16 
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firm and if he does so he is accountable to the firm 
for all profits accuring from such business. (Vide 
section 259 of the Chapter of the Contract Act 
dealing with partnership before it teas repealed). 

{It was held that Chapter of the Contract Act t 1977 
dealing with partnership {now repealed) was applicable 
to the case and not the new Partnership Act, 1996.) 

Appeal against the decree of the High Court 
of Judicature, Datkd 6th Har 1997. 

Mr. Harbans Bhagat— Advocate for the Appellant. 

Mr. Amar Nath Kak— Advocate for the Respondent. 

The judgment of their Lordship was delivered by— 

Hon’ble Chowdhary Niamat Ullah— This appeal 
arises from a suit brought by the appellant Pt. 
Hem Raj Reshi, against the respondent, Pt. 
Narinjan Nath Kak, for dissolution of partnership 
and certain incidental reliefs. It is common ground 
that a deed of partnership was executed by the 
parties on the 16th of Sau an 1988 under which they 
agreed to share the profit and loss resulting from 
execution of building contracts and similar works. 
They agreed to contribute equally towards the 
capital required for the partnership business. One of 
the stipulations contained in the deed was “contract 
works whether obtained in either of the executants 
name or in the name of the both will be joint and 
the executants will, in accordance with necessity, 
obtain these contract works either in one name or 
both". An other condition which was mentioned as 
No. 10 was “accounts will be settled on the comple¬ 
tion of each work. The amounts of profit, loss and 
expenditure and receipts will be taken into account." 
We have quoted these principal stipulations as the 
controversy between the parties mainly turns upon 
the legal effect to be given to them m determining 
the rights and liabilities of the parties. 

It was alleged by the plaintiff in his plaint that 
work in connection with 12 contracts had been 
completed and that in connection with three others 
was unfinished. The plaintiff accordingly claimed 
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dissolution of partnership and settlement of accounts 
in respect of the contracts falling within both cate¬ 
gories and for appointment of a receiver for supervis¬ 
ing the unexecuted contracts, winding up ancl realiz¬ 
ation of outstandings etc. The suit was resisted by 
the defendant on the allegation that accounts had 
been finally settled with respect to the 12 contracts 
mentioned above and that the three contracts which 
remained to be executed hid been taken by the 
defendant for himself, the firm having no concern 
with them or the account of receipts and disburse¬ 
ments in relation thereto. The defedant also alleged 
that the plaintiff had made no contribution either of 
capital or labour towards the three contracts 
last mentioned. One of the defences raised by 
the defendant’s written statements was that no 
partnership existed on the date of the suit as the 
same had been dissolved by a notice given by him to 
the plaintiff It is not necessary for the purposes of 
this appeal to take notice of other pleas raised in the 
written statements as they were not the subject 
matter of discussion before the Board. The trial 
Judge framed three issues which are as follows :— 


“(1) Whether the parties have jointly taken 
the contracts of stone pavilhon Kajgarh, 
turfing Gulab Bhawan and annual 
repairs to Rajgarh ? 

(These contracts are claimed by the plaintiff for 
the partnership while the defendant contends that 
they had been taken for himself exlusively.) 

(2) “Whether the accounts of the admitted 
joint contracts have been rendered by the 
defendant ?*’ 


(These are the 12 contracts which have been 
executed but according to plaintiff no settlement of 

accounts has taken place while the defendant alleges 
the contrary.) 

(3) “Whether the partnership deed dated 
16th Sawan 1988 is admissible in evidence 
for want of registration 
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(This issue was practically abandoned by the de 
fendant who had raised it.) 


On the lirst issue the trial Court found that the 
partnership terminated on the 7th Poh 1991 when 
notices to that effect ‘ passed between the parties”and 
that though three contracts in dispute remained 
unexecuted till after that d te the plaintiff contributed 
nothing towards the completion of those works 
The learned Judge was of opinion that “the 
plaintiff in order to show that he was a partner in the 
three contracts has to show that he subscribed capital 
equally with the defendant and that he personally 
participated in the execution or the contracts” He 
found as a fact that the plaintiff did not contribute 
towards the cost of the execution of these contracts 
nor had he personally done any work in connection 
therewith. In this view he held that the three 
contracts which were the subject of the first issue did 
not foi m pa it of the partnership concern. On the 
second issue the trial J u.lge held that the accounts 
in respect of the admittedly joint contracts had been 
settled except as regards two, namely, Mahora aod 
jail supply contracts. In the result the learned 
Judge passed a decree declaring that the partnership 
had been dissolved on the 7th of Poh 1991 and 
directing that accounts in respect of Mahora and Jail 
supply contracts be taken by a commissioner to be 
subsequently appointed. The plaintiff appealed to 
the High Court who affirmed the finding of the trial 
Judge on the 2nd issue but on the first issue it held 
that as regards the contract of stone pavillion Rajgarh 
the plaintiff had contributed money and labour and 
that, therefore, it should be considered to be a 
partnership concern. As regards the other two 
contracts covered by the first issue, the appellate 
Court affirmed the finding of the trial Judge. The 
decree of the trial Judge was accordingly modified. 

The learned counsel for the plaintiff appellant 
has traversed all the findings of the lower Courts and 
contended that the suit should have been decreed in 
terms of the relief claimed in the plaint. At the 
threshhold of our judgment it is desirable to 
dispose of a somewhat dubious remarks occuring 
in the judgment of the appellate Court which was 
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in controversy before the Foard. In dealing with the 
first issue that Court referred to the contention of the 
plaintiff s counsel that “there is sufficient evidence 
on the record to show that a sum of Rs. 2,000 was 
contributed by the plaintiff towards the execution of 
this work (stone pavillion Pajgarh' and that the 
plaintiff himself not only supervised the work but 
took active part in execution thereof. ’ After dis¬ 
cussing the evidence bearing cn that part of the case 
and coming to the other two contracts, the appellate 
Court remarked that “it has not been seriously 
contended by the appellant that there was partnership 
in regard to the contracts of turfine Gulab Bhawan 
and annual repairs to Rajgarh. The material on 
record is not at all sufficient to show that there was 
any partnership in these wcrks and the finding of the 
learned Judge in chambers on the point is correct.” 
It has been strenuously contendfd on behalf of the 
plaintiff that it was not conceded in arguments before 
the appellate Court that there was no partnership as 
regards the other two contracts and that, on the 
other hand, the case with respect to them was as 
seriously pressed as with regard to the first. The 
Board was not satisfied that the plaintiff ever 
intended to abandon his case with regard to the two 
contracts on which the finding of both the Courts 
below is against him. What probably happened was 
that the plaintiff’s counsel was able to substantiate 
his allegation that he contributed towards the capital 
and labour spent on the first contract but could not 
do the same with respect to the other two and as 
the test applied by both the Courts below for determin¬ 
ing the existence or non-existence of partnership was 
the contribution by the plaintiff, it was thought that 
the admitted inability of the plaintiff to refer to 
similar evidence with regard to the other two contracts 
amounted to virtual abandonment of the plaintiff’s 
case in respect of the two contracts ' in question. 
We think, therefore, that the plaintiff is entitled to 
re-agitate the point before the Board. In these, 
circumstances, we heard the parties at length on this 
and other question. A similar expression occurs in 
the judgment of the appellate Court in dealing with 
the second issue. It is stated “the finding of the 
trial Court in regard to issue No. 2 has not been 
seriously assailed by the appellant’s counsel and we 
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agree with the trial Court in holding that the accounts 
of all other contracts with the exception of Afahora 
and _ jail supply contracts were settled between the 
parties.” Here again the correctness of the remark 
has been challenged before us and it is point; d out 

that the plaintiff’s case throughout has been that 
though some account was taken of the expenditure 
in executing the different works no final settlement 
of profit and loss had ever taken place. We think, 
i n this instance also, that the doubtful expression 
‘not seriously assailed” do; s not imply that the 
plaintiff gave up the point. It was probably oc¬ 
casioned by the plaintiff’s admission that certain 
account slips referred to in the judgment were drawn 
up at the instance of the parties. With these pre¬ 
liminary remarks we proceed to consider the argu¬ 
ments addressed to the Board. 

We think that the tower Courts did not correct¬ 
ly apply the law relating to partnership in determin¬ 
ing whether the three contracts mentioned in the 
first issue were partnership concern or that of the 
defendant alone The Tartnership Act in force in the 
State had not been passed before the agreement bet* 
ween these parties and, therefore, it is not applica¬ 
ble. The chapter of the Contract Act dealing with 
partnership had not been repealed till then and 
should be considered to be applicable. Section 239 
of the Contract Act defines partnership as the re¬ 
lation subsisting between the persons who have 
agreed to corn!ine their propeity, labour or skill in 
some business and to share the profits between 
them. Or.ce the partnership in the sense indicated 
by the definition has come into existei.se, one of 
the obligations under which the partners are placed 
is discribed in section 2:9 It enacts that no “partner 
can without the knowledge and consent of the other 
partner carry on any business competing or interfer¬ 
ing with that of the firm and if he does so he is 
accountable to the firm for all profits accruing 
from such business”. Applying these provisions to 
the facts of the present case, we are led to the con¬ 
clusion that the parties to this litigation became 
partners in the contract business under the first 
clause of the agreement which has distinctly provided 
in that in future the business of executing contracts 
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would be joint and it is further laid down in the 
second clause that whether the contract is taken 
by one or the other of the two parties, it should be 
considered to be a contract taken for the firm. 
The fact that the defendent took the th ee contracts 
in his own name cannot, bavins resard to the terms 
of the agreement already referred to, entitle him ex¬ 
clusively to the beneHt arising from them. \> holly 
apart from the expi ess condition stated in the second 
clause, section 25 9 clearly operates to place the de¬ 
fendant under the same obligation as would exist if 
he had taken the contract for the firm. It cannot be 
denied that the three contracts in question are such as 
were contemplated by the agreement to be the busi¬ 
ness for which the partnership had been formed. It 
was not open to the defendant by secret intention to 
reserve the benefit arising from these contracts for 
himself. The three contracts in their very nature 
were such as the defendant might well have taken 
for the firm. In taking the contracts for himself, 
assuming he did so, he clearly acted in competition 
witlihisfirm, fie must, therefore, account to the firm 
for any profits that he made in that business. 
The result will not be appreciably different if the 
plaintiff made no contribution towards funds needed 
for the execution of the contract nor can he be depriv¬ 
ed of such benefit if he failed to exert himself in the 
execution of contracts. The rea c on is that it was 
open to the defendant, acting for the firm, to enforce 
the plaintiff’s liability in this respect and if the 
plaintiff on being called upon to contribute towards 
the due fulfilment of the contract did not do so, he 
could be saddled with the interest for the money 
which he should have contributed and with the 
remuneration for the labour employed in his place. 
The result of his failure in this respect cannot alter 
the relationship which initially existed between the 
parties when the three contracts were taken. The 
benefit expected to accrue from the contracts became 
part of the partnership assests as soon as the con 
tracts were entered into by the defendant. By the 
terms of the agreement he was bound to take the 
contracts for the firm and at all events by force 
of the rule contained in section 259 of the Contract 
Act, he must account for the profit to the firm. It 
was conceded before us that all the three con- 
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tracts had teen taken by the defendant before 7th 
Poh 1991 when admittedly the partnership existed. 
On that date notice were exchanged by the parties 
and the lower Courts held that the partnership 
came to an end- This view has been accepted by 
both the parties before us and we need not, there¬ 
fore, examine its correctness. This will not, how¬ 
ever. make any difference in deciding ti e question 
whether the contracts ensured for the lerefit of 
the firm which subsisted when they were taken. 
The plaintiff was anxious to treat these 
contracts as the Tusiress of the firm but the 
defendant maintained that the contracts taken 
in his name after 1990 could rot be considered 
to be part of the partnership concern. This 
is what he maintains in the notice which he 
sent to the plaintiff on ihe 7th of Poh 1991. This 
attitude of his was wholly unjustified as there is 
nothing in the agreement which could support it. 
The plaintiff lost no tin e in in-tituting the suit 
which he did only 10 days afterwards and claimed 
that a receiver be appointed for, among other things, 
executing the unfinished works. The defendant 
stoutly resisted this claim. According to the defen¬ 
dant the works had not been taken in hand; he 
pleads that he corupleted them after 7th Poh 1991. 
The lower Courts seem to have over-looked the 
fact that it was the defendant who prevented the 
plaintiff from taking part in the execution of the 
contracts, at any rate, two of them as to which 
their finding is against the plaintiff. In these circums¬ 
tances, we are clearly of opinion tl at all the three 
contracts must be considered to be part of the part¬ 
nership business and treated as such in taking final 
accounts. If the defandant contributed what under 
the agreement should have been the contribution 
of the plaintiff due adjustment will be made in tak¬ 
ing accounts. 

On the second issue also the Board are un¬ 
able to accept the finding of the lower Courts. In 
holaing that accounts had been settled with regard 
to the admittedly jcint contracts other than Mahora 
and Jail supply work, the trial Judge relied on ex¬ 
hibit; 1 to 1 i. ,Ve exa nined t'lese exhibits with 
the help of counsel aril are unable to firii that 
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they contain any such settlement as is contem¬ 
plated bv the agreement or as „ is necessary on 
the dissolution of partnership. Exhibits 1 to 12 
merely mention items of expenditme and make 
no attempt to arrive at profit or loss resulting from 
each contract. Clause 10 of the agreement pro vices 
that on the completion of each woik the amoi nt ''•f 
profit and loss resulting from the receipt and ex¬ 
penditure should be taken. Counsel on both sides 
were agreed that exhibits 1 to 12 do not contain any 
settlement of accounts in this sense. Ordinarily 
in a running concern the partners do not settle 
the accounts between them in respect of individual 
works. In this particular case,the agreement con¬ 
templated that as each work was completed profit 
or loss should be asertained and account finally closed 
with respect to that work It was admitted before 
that in practice this was not done by the parties. 
The result is that the accounts with respect to the 
whole of partnership business should be taken and 
the rights and liabilities of the parties determined 
as part of the dissolution proceedings. 


In view of the conclusions reached by the Board 
it humbly advises His Highness to reverse the 
decrees passed by tne lower Courts and pass a pre¬ 
liminary decree declaring the partnership to have 
been dissolved on the 7th of Poh 1991 and directing 
that accounts be taken of all the contracts mention¬ 
ed in issues 1 and 2 and the result be embodied 
in a final decree to be prepared thereafter. The 
Board further advises His Highness to send down 
the case to the trial Judge for action according to 
law. Parties to bear their own costs incurred 
hitherto. 


Board of Judicial Advisers. 


Before Hon’ble Chowdhary Niatnat Ullah President. 

Hott'ble Sir J at Lai, 
and 

Hon'ble Fats B. Tyabji 
Misc. Petition No. 17 of 1942. 

PHEROO Versus MST. LACHHO. J&h 14 

Board of Judicial Advisers— Petition for special 


1942 
May 27 
1999 
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leave to appeal-—concurrent decisions of lover 
Courts on findings of fact—when Board to advise 
His Highness to grant special leave to appeal. 

On an application for special leave to appeal 
to His Highness , the applicant must show at least 
that a substantial question of law is involved in the 
case. While the prerogative of His Highness to 
interfere with concurrent findings of fact is unlimited, 
the Board will not advice His Highness to grant 
special leave to appeal from concurrent decisions of 
lower Courts based on findings of fact, except where 
such decisions proceed on perverse view of the 
evidence or where findings arrived at by them are 
manifestly err one -us or otherwise unjust. 


Petition for Special leave to Appeal to 
His Highness, against the decree of High Court 
of Judicature, Dated 23th Phagan 1992. 


Mian Ahmed Yar Advocate For the Applicant. 


I he judgment of their Lordships was delivered 

by : 

Hon ble chowdhary Niamat ulllah. —This is an 

application for special leave to appeal to His Highness 
against the decree of the High Court which 
confirmed that of the Senior Subordinate Judge 
Jammu, dismissing the suit of the plain tiff-applicant 
for a declaration of his proprietory rights in certain 
lands admittedly lefi by one Gokal. The plaintiff 
applicant claims to be the legitimate son of 
Gokal and as such entitled to inherit his property 
to the exclusion of the defendants who are the 
widows of the brothers of Gokal and in whose 
favour mutation of names was effected shortly 
after his death. The plaintiff’s case, as disclosed 
by his plaint, was that his mother Mst. Kahni had 
been first married to one Suchho, first cousin of 
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Gokal, that on Suchho's death she lived with 
Gokal in all respects a 3 the. latter's wife and that 
the plaintiff was born of this union. The plaintiff 
went on to al.ege that according to the custom 
obtaining in his brotherhood, otl-spring of such union 
is legitimate and entitled to inherit the property left 
by the father. The suit was contested by Mst. 
Lachho, the widow of Gokal’s brother in whose 
favour mutation of names had been effected as 
regards the bulk of the property left by Gokal. 
She denied the legiti macy of the plaintiff and the 
custom set up by linn. It was also pleaded by 
her that Goiial having died as far back as the 
year 1977 when the plaintiff was eight or ten years 
of age and the suit not having been brought till 
21st Baisakh 1991, it was barred by time. It was 
further pleaded by her that the plaintiff was not 
ia possession of any part of the property in dispute 
and hence a mere declaratory relief as claimed by 
him could not be granted. 


The trial Court held, in a well considered judg¬ 
ment that Mst. Kahni lived with Gokal as his mistress 
and that the plaintiff was n.jt his legitimate son. The 
customs set up by the plaintiff was negatived by that 
Court on the ground that the witnesses examined by 
the plaintiff, besides being unreliable, could refer to 
not more than two instances of comparatively recent 
times in which children born of mistresses were con¬ 
sidered legitimate. The trial Court laid stress on the 
absence of entry in the Wajib-ul-arz relating to the 
custom alleged by the plaintiff. On the question of 
limitatiou the learned Senior Subordinate Judge like¬ 
wise found against the plaintiff holding the suit for 
recovery of possession, if brought, would be barred by 
limitation as the plaintiff came to Court i:,ore than 
three years after attaining majoiity. As regards the 
maintainability of a declaratory suit, the hndin" of 
the trial Court was equally clear. It was found 'that 
the plaintiff was not in possession of any part of the 
property left by Gokal as proprietor and that the fact 
that he alleged to be in possession of a part of the 
land as tenant did not amount to his being in posses¬ 
sion of a part of the property in dispute. ° 

It will be seen that the finding of the trial Court 
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on every one of the three main questions on which 
decision ot the suit rested, was one of fact supported 

i appea1, the ^ gh Court > concurred 
with the trial Court in these findings. 


On an application for special leave to appeal to 
His Highness, the applicant must show at least that a 
substantial question of law is involved in the case 
While the. prerogative of His Highness to interfere 
with concurrent findings of fact is unlimited, the 
Board will not advice His Highness to grant special 
leave to appeal from concurrent decisions of lower 
Courts based on findings of fact, except where such 
decisions proceed on perverse view of the evidence or 
where findings arrived at by them are manifestly 
erroneous or otherwise unjust. In the present case, 
the decrees of both the lower Courts are based on 
clear findings of fact supported by evidence, which 
has been properly weighed and considered. The 
Board is dearly of opinion that this is not a fit case 
in which they should advise His Highness to grant the 
special leave prayed for by the applicant. 

Accordingly it humbly advises His Highness the 
Maharaja Bahadur to dismiss this application. As 
appearance has not been entered by the opposite 
party the Board further recommend that no order be 
passed as regards costs. 


Revisional Civil. 

t Before Chief Justice (Rai Bahadur Gatiga Nath)* 

DEW AN KESHO NATH and another—(De¬ 
fendant) Applicants. 

Versus 

PANDIT LASSA KAK and others—(Plaintiffs) 
i b », x Non-applicants. 

Civil Revision No. 17 of 1999 A. R. A. 


Agriculturists' Relief Act —( lof!983)—section 5 — 
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Right of appeal front a decree passed by a Subordi¬ 
nate Judge partly decreeing and partly dismissing the 

claim. 


Held that under section 5 Agriculturists ’ Relief 
Act either party would have a right to appeal from 
any decree passed in a suit when the amount decreed 
exclusive of further interest allowed by the decree on 
such amount exceeds Rs. 500 if the decree is passed 
by a Subordinate Judge. 

Aziz Komal Versus Mehra 1979-91 P. L. R 
(J. and K. Rulings) page 365 distinguished. 


Revision from the decree of the District 
Judge, Srinagar, (Rao Sahib Lala Bindra Ban) 
DATED 30th MaGH 1998 MODIFYING ON APPEAL THE 
DECREE PASSED BY LALA BRIJNANDAN L.AL, SPECIAL 

Sub-Judge, Srinagar. 


Mr. Arjan Nath Bhan —Vakil for the Applicants. 
Mr. Amar Nath Kak — Advocate for the Respon¬ 
dents. 


This is an application in revision against the 
decree of the learned District Judge, Srinagar. The 
opposite party brought a suit for the recovery of 
Rs- 2,000 on the basis of a bond dated the 21st of 
Poh, 1991, executed by the applicants. The appli¬ 
cants (defendants) contended that full consideration 
of the deed had not been paid, that interest for 
six months had been deducted from the considera¬ 
tion and that they had paid Rs. 114 by giving 
thirty-five Jcharwars and nine trdks of shali to the 
plaintiffs, opposite party. The trial Court (learned 
Special Sub-Judge Srinagar) passed a decree for 
Rs. 1,517/7/-. The plaintiffs went up in appeal 
from this decree and the learned District Judge 
passed a decree for Rs. 1.631/7/- and awarded future 
interest at the rate of 3 per cent per annum. A pri- 
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limmarv objection was taken before him that no 
appeal lay under section 5 of the Agriculturists’ Relief 
Act The learned District Judge was of the opinion 

have ?o m aPPea ' d ’ d “?•. T1 ’ e a rpHcants (defendants) 
have come up in revision. 

It has been urged by the learned counsel for the 
applicants that no appeal lav to the District Judge 

under section 5 of the Agriculturists’ Relief Act. 
Section 5 lays down :— 


b-o appeal shall lie from any decree passed 
in a suit to which this Act applies, 
when the amount decreed exclusive of 
further interest allowed by the decree 
on such amount does not exceed Rs. 5C0 
and the decree is passed by a Subordi¬ 
nate Judge, or when such amount does 
not exceed Rs. ICO and the decree is 
passed by a Munsiff or Tehsildar em¬ 
powered under section 4, sub-section (3)”. 


The only restriction provided for in this section 
is with regard to the amount of the decree exclu¬ 
sive of further interest allowed by it. The section 
.says nothing as to which party will have a right to 
appeal It is conceivable, cs is the case here, that 
in a suit a decree may be passed partly decreeing 
the claim and partly dismissing it. In such a case, 
it will be open to both the parties to file appeals. 

down 0 "- ° f thC C ' ViI Procednre Code lays 


The Court, after the case has been heard., 
shall pronounce judgment and on such 
judgment a decree shall follow”. 

In every suit, therefore, there is only one decree 
which may either dismiss or decree a claim in full 
or may decree and dismiss it in parb Under 
section 5 A. R. A., either party would have a right 
to appeal from any decree passed in a suit when the 
amount decreed exclusive of further interest allowed 

S» y -r e fr eP J on such amount does not exceed 
Ks. 500 if the decree is passed by a Subordinate 

Judge. Reliance has been placed by the learned 
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counsel for the applicants on the decision reported^ 

Aziz Komal versus Mehra, page 365. P. L. K-, iy/y J*- 
The point which is involved in the present case, did 
not arise in the case referred to above. The opinion 
expressed bv Sir B. J. Dalai J. was onlv obiter dicta 
From the wordings of section 5, there is no doubt. it 
follows that an appeal would lie only when a part 
of the claim for more than Ks. 500 has been decreed 
as has been done in this case. I, therefore, find that 
an appeal lay to the learned District Judge. 


The next point urged on behalf of the appli¬ 
cants was that the learned District Judge’s finding 
that Rs. 114 had not been paid bv giving 35 kharwars 
9 traks of shali could not be supported. The appli¬ 
cants produced some witnesses who deposed that they 
had given 35 kharxvars 9 traks of shali to the. oppo¬ 
site party. There is a condition in the bond in suit 
that the payment, if any made by the executants, 
would be endorsed on the back of the deed or a 
receipt would be obtained for it. No receipt has 
been produced by the applicants nor is there any 
endorsement on the back of the deed. No expla¬ 
nation has been given as to why no receipt was 
taken and no endorsement was got made on the 
bond in suit if any payment had been made by the 
applicants. I agree with the learned District Judge 
that the evidence of the witnesses produced by the 
applicants, cannot be relied on. 


As regards the instalments, the learned District 
Judge has taken into consideration the paving capa¬ 
city of the applicants. One of the applicants is 
drawing Rs. 100 every month for his salarv The 
applicants’ produce is about 700 kharwars of shali 
every year. According to the applicants’ own evi¬ 
dence, his produce is worth, at least, Rs 3,500 a 
year. Deducting from this the land renenue, which 
is to be paid by the applicants, there is a clear 
saving of Rs. 1,500 a year. To this sum may be 
added Us. 1,200 the salary drawn by one of the 
applicants. The applicants are in a position to pay 
easily the instalments fixed by the learned District 
Judge. 


As regards the future interest, the fact that the 
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money will not be paid for several years, has to be 
borne in mind- The learned District Judge has 
awarded future interest at the rate of only 3 per cent 
per annum which cannot be regarded as high. 

I see no reason to interfere with the decision of 
the learned District Judge It is, therefore, ordered 
that the application be dismissed with costs. 


Appellate Civil, 

1999 Before Chief Justice (Rai Bahadur Gsmga Nath) 

--- and 

Sawan 26 Mr. Justice Wazir. 


KANCHAK (Legal representative of—Appellant. 

THE DEFENDANT). 

Versus 

ABDUL QADIR (Plaintiff)—Respondent, 


Civil 1st Appeal No. 12 of 1997. 


Custom—Budhists of Ladakh — Widow’s interest 
in her husband’s property—whether sJie can. bequeath 
her husband's property 

A Budhist widow's interest in her husband's 
property is only for her life and she has no Power 
to alienate it unless in case of a absolutely pressing 
necessity. In the case of a bequest no question of any 
necessity can arise. She cannot, therefore , bequeath her 
husband’s Property. 

Code of Tribal Custom in Ladakh Tehsil pre¬ 
pared by Thakur Singh , Assistant Settlement Officer 
Ladakh, referred to. 
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Appe u- against the decree Ot Mr. Faiz Ullah 
K ian Choudhry, District Jodje. Ladakh, 
Dated 29th Baisakh 1997. 


Mr. A. N. Bj.an—F or the Appellant. 
Mr. Ahmed Yak—Foi the Respondent. 


Per C. J.—This is a defendant's appeal and arises 
out of a suit brought against his> father Tandop since 
deceased by the plaintiff respondent for a declaration 
that he was the owner ol the property in dispute. 
The plaintiff’s case was that the property in dispute 
belonged to Mat. Kancliak Samkeet. She had two 
daughters— Mst. Rosman and Ms*. Pulmon. Mst. 
Pulmon was married to Tandon. She died during 
the life time ol her mother. Mst. Rosman had one 
son Chhorang Kanchak and one daughter Samtan 
Rosman. She was converted to Islam and there¬ 
after she was known as Mst. Aisha. She was married 
to Habib Ullah and the plaintiff is their son. The 
plaintiff alleged that her mother was adopted by 
Mst. Kanchk Smkeet and she (Mtt. Kanchak Samkeet) 
gave away her entire property to him by will. 
Ms*. Kanchak Samkeet died in 1994. Thereafter a 
dispute arose as to the mutation of her property. The 
Revenue authorities entered the name of Tandop 
over her property. Thereafter the present suit was 
brought by the plaintiff for a declaration of his title 
to the property in dispute. The defendant contend¬ 
ed that the property in dispute did not belong to 
Kanchak Samkeet, that it belonged to her hasband 
Rishi and that she had no authoiity to bequeath it. 
The lower Court decided that the property in dispute 
belonged to Kanchak Samkeet and she had a right to 
bequeath it to the plaintiff. On these findings the 
lower Court decreed the suit. The defendant (Tandop) 
hied this appeal. During the pendency of the appeal 
he died. His son has been brought on the record in 
his place. 


The first question that has to be determined in 
this case is whether the property in dispute was the 
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personal property of Mst. Kanchak Samkeet or it be¬ 
longed to her husband. The lower Court’s finding 
that the property belonged to il Jst. Kanchak Samkeet 
cannot be supported. The lower Court has observed 
that no evidence was produced by the defendant on 
this point. But this is not correct. A copy of the 
mutation order which was passe i on the death of Rishi 
has been produced. It is No. 148 and is dated 25th 
Foh 1975. Under this order, on the death of Rishi, 
his property was mutated in the name of Mst. Kan¬ 
chak Samkeet. There is no other evidence on this 
point. This mutation order leaves no room for doubt 
that the property belonged to Rishi, husband of 
Mst. Kanchak Samkeet- 

The next que tion is whether Mst. Kanchak 
Samkeet could bequeath this property. No evidence 
has i een produced by the parties to show that a 
Budhist widow can bequeath her hasband’s property 
On the other hand the Code of Tribal Custom in the 
Ladakh l ehsil which was prepared by Thakar Singh,. 
Assistant Settlement Officer, Ladakh, shows that a 
Budhist widow acquires only a limited life interest in 
the property of her husband. The Court can take 
judicial not ce of th s Code. This record of customs 
was prepared in 1968. At page 61, question No. 50 
is as follows :— 

"What is the nature of a widow’s interest 
where she inherits the estate ? 

What is the extent of her puwers of alienation? 1 ’ 
"Answer :— 

All Budhists and biohammadans. 

The widow’s interest is for her life, or as long 
as she lives in the house and family of her 
deceased husband. Subject to this con¬ 
dition she is even allowed to remarry with 
the consent of agnates and Phaspuns of 
the deceased, but she must keep her new 
hasband as Magpa in the same house. 

She may alienate a part of the movable or 


VoL. 1.] 


Law Report. 


269 


immovable property, but never except 
under absolutely pressing urgency. 

thU it is clear that the widow’s interest in 
From th'S t is on i y f or her life and she has 

heI rwer to alienage it unlei in case of absolutely 

pressing' n°ec“ In the case of a bequest no 
pressing * ssity can arise. She cannot, 

therefore bequeath her husband’s prop^ty. In these 
rnereiore, Ms*. Kanchak bam- 

£Sta'£S5t of the property in dispute which be- 
longed to her husband is invalid. Under this will 
plaintiff did not acquire any title to the property in 

dispute. 

According to the plaintiff’s own case his mother 
who is the grand-daughter of Mst. Kanchak Samkeet 
is alive. The plaintiff cannot acquire any title by 
succession during her life time. 


It is therefore, ordered that the appeal be allowed 
with costs, the decree of the lower Court be set aside 
and the plaintiff’s suit be dismissed with costs. 


Revisional Civil. 

Before Chief Justice {Bat Bahadur Ganga Nath) 

KHAL.IQ DAR and others-(Decree-holders)— - 

Applicants. Saxcan 20 

Versus. 

MO HAM ME ) EJAiOJ and orHE.is— Non-applicants 

Civil Revision No. 39 op 1999. 

Civil Procedure Code (Act X of 1977 )— Order 47 
Rule 1 — Review —“any other sufficient reason ’’ 
explained. 

Under Order 47 Rule l an order or a decree may 
by reviewed on the ground of the discovery of new 
and important matter or evidence which after the 
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exercise of due diligence u as not within his knowledge 
or could not he produced b\ him at the time when 
the decree was passed or order made, or on account 
of some mistake or error apparent on the face nf 
the record , or for any other sufficient reason. The 
words '‘any other sufficient reason" means a reason 
sufficient on grounds at least analogous to those 
specified immediately previously. 

Revision from the decision of Mr. R. p. 
Rampal, Second Additional Munsiff, Srinagar, 
Dated 11th Hah, 1999. 


Mr. A. N. Kak—F or the Applicants. 

Mr. Abdul Ahad —bor ihe opposite party. 

This is an application in revision from the order 
of the learned Munsilf setting aside his former order 
under Order 47 Rule 1 Civil Procedure Code. A 
decree was obtained by the applicants in the execu¬ 
tion of which they sought possession of the property 
to which the decree related. Resistance was offered 
b} the opposite party 1 roceedings under Order 21 
Rule 99 were started. Evidence was led by both the 
parties and the learned Munsiff, by his order dated 
<-9th Baisakh 19d8, dismissed the objection and allowed 
the decree holders to obtain possession. An application 
under Order 47 Rule 1 was made thereafter by the 
opposite party which was entertained by the learned 
Munsiff. On reconsideration of the evidence and the 
whole case lie set aside his former order and allowed 
the objection. It is against this order that the 
present application in revision has been filed. 

Ihe first question is whether the learned Munsiff 
had any jurisdiction to review his former order. Under 
Order 47 Rule 1 an order or a decree may be 
reviewed on the ground ot the discovery of new and 
important matter or evidence which, after the 
exercise of due diligence, v as not within his knowledge 
or could not be produced by him at the* time when 
the dec ee was passed or order made, or on account 
of some mistake or error apparent on the face of the 
record, or for any other sufficient reason. The words 
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♦'any other sufficient reason” mean a ‘reason sufficient 
on grounds at least analogous to those specified 
immediately previously as observed bv them 
Lordships of the Privy Council in Chhaju Ram 
versus Neki and others reported in A. L K. 

P. C. 112. It was contended bv the learned counsel 
for the opposite party that there was a mistake 
apparent on the face of the record in as much as 
the learned Munsiff when passme the first order was 
under the impression that the sale deeds which 
were produced by the opposite partv had been 
executed durine the pendency of the suit. There 
is no doubt that the learned Munsiff has observed 
in his first order “ the evidence of the applicants 
itself reveals that the sales and the mortgages on 
which the applicants are basin? their title now were 
effected when the case bv the decree-holders was 
pending in the Court for the possession o f the same 
land ” He has used the word “case” and not “suit”. 
The suit in vhich the decree was obtained by'the 
decree-holders was filed after the execution of the sale 
deed The former order of the learned Munsiff was 
not passed on this ground alone. He has before him 
the sale deeds. The dates of the sale deeds have been 
referred to by him in the first order. He has conside¬ 
red and discussed the evidence produced by the 
parties. The first order was passed on the considera¬ 
tion of the entire evidence. Subsequently the learned 
Munsiff reconsidered the same evidence and arrived 
at a different conclusion. This he could not do, beca¬ 
use it was not within his jurisdiction to reconsider the 
evidence and set aside his former order. It could have 
been done only by a Court of appeal. The review was 
not sought on the ground of the discovery of any new 
and important evidence. The learned Munsiff had no 
jurisdiction to review and set aside his former order. He 
has acted with material irregularity and without juri¬ 
sdiction. It is, therefore, ordered that the application 
be allowed with costs and the order of ithe learned 
Munsiff be set aside. .- - . . 

- 

- Appellate Civil. 

» w 

Before officiating Chief Justice (Mr. Janki Nath Wa*ir) 

and 

Mr, Justice Havdi Ram 


1999 


J6th 20 
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GHANI GANAI— (Defendant) —Appellant. 

Versus 

MUSSAMMAT Khukshi and Another—(Plaintiffs' 

and ‘ 

MUSSAMMAT SHAFFI— (Defndant)—Respondents 

Civil 2nd Appeal No. 15 of 1998. 


Civil Procedure Code (Act X of 1977)— Section 
7/— Besjudicata—Whether cause of action or subject 
matter in the two suits should be identical - *parties 
under whom any of them claim ” explained :— 

Held that section 11 Civil Procedure does not 
stipulate that the subject matter or the cause of action 
in the two suits should be identical. This section 
applies even when a single issue is common in both the 
suits. 1 

A pet son is said to claim under another when he 
derives his title through the other by assignment or 
otherwise. But his title must have arisen subsequently to 
the commencement of the first suit. A purchaser, 
mortgagee, lessee or donee of a property is rot bound by 
a decree obtained in a suit against the vendor , 
mortgagor, lessor or doner, commenced after the date of 
the purchase , mortgage , lease or gift. 

Appeal Against the Order of the Senior Sub- 
Judge Srinagar (Mr. M A. Shahmiri) Dated 26-6- 
1998 Accepting the Appfat. From The Decree of 
the Munsiff Anantnag (Pardit Lassa Kak) and 
Remanding the Case. 

Mr. Sham boo Nath Dar—Vakil for the Appellant. 
Mr. M. K. Tikoo — Vakil for Plaintiff-respondents 

Per Haveli Ram J. —One Ahmad Malik died 
leaving a widow Mst. Shaft. He had four daughters 
Mst. Khurshi. Mst. Khatji. Mst. Khalmi and 
Mst. Zena. Mst. Khurshi is plaintiff No. 1 in the 
case. Mst. Khatji had a daughter Mst. Jina who is 
plaintiff No. 2 in the case. The other daughters did 
not survive Ahmad Malik and have probably left no 
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issue. They are not parties to this litigation. The 
case for the plaintiffs is that they are resident- 
daughters and Mst. Shafi, the widow, was holding 
Ahmad Malik’s property for her life and had no right 
to alienate it beyond her life so as to bind the 
daughters. On 4th Baisakh 1993 a suit was instituted 
by Mst. Jina and Khurshi for cancellation of a will 
made by Mst. Shaft in favour of Rasul Lon 
describing him as her pisar-parwarda. The will was 
challenged on the ground that Rasul Lon was not a 
pisar-fiarwarda o! Mst Shafi and that she had no 
right to alienate the property by will. On 10th Jeth 
1996 this suit was decreed and the will was cancelled. 
On appeal the Senior Subordinate ludge decided on 
26th Kalik 1996 that there were really two issues in 
the case. The first issue was whether Mst. Khurshi 
and Mst. Jina were khana nashin daughters and the 
second issue was whether Rasul Lon was a 
pisar pat-ward a ornot. The learned Senior Subordinate 
Judge remanded the suit for trial of these two issues. 
On 16th Assuj 1997 the suit was again decreed and it 
was held that Rasul Lon was not j tear -partiarda and 
that Mst. Khurshi and Mst. Jina were resident 
daughters. After the commenceme it of the suit on 
14th Baisakh 1993 and before it was finally decreed 
on 16th Assttj 1997 Mst. Shafi executed a mortgage 
deed on 24th Bhad n 1993 in favour of Ghani Ganai 
who is the defendant appellant before us. The 
present suit was instituted cn J8th Bhadon 1996 by 
Mst. Khurshi and Mst. Jina for a declaration that 
the mortgage was not. binding upon them. The 
defence was that th-» plaintiffs were not khana nashin 
daughters. The learned Munsiff who tried this case 
dismissed it on 27th Magh 1997 after holding that 
they were not khava nashin daughters. The learned 
Senior Subordinate Judge accepted the appeal against 
this decision on 19 th Assuj 1998 on the ground that 
the question whether the plaintiffs were khana nashin 
daughters or not had been decided in the previous 
suit in favour of the plaintiffs and that that decision 
was res judicata in the present suit. He remanded 
the case after accepting the appeal for decision of the 
other issues. Ghani-Ganai defendant mortgagee has 
come in appeal against this order of remand. 


“Hit learned counsel for the appellant argues 
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thf-t no plea of resjvdicata was taken in the plaint 
and that the learned Senior Subordinate Judge could 
not allow it to be raised in appeal before him for the 
first time. He has cited a number of rulings in 
support of this contention. The net result of these 
authorities is that the plea of res judicata amounts 
really to a plea of waiver, and that such pleas cannot 
be raised for the first time in appeal. We have con¬ 
sidered these authorities verv carefully and in our 
opinion they merely establish the proposition that 
plea which cannot be suh-stantiated from the materia 1 
which already exists on the record cannot be raised 
for the first time in appeal It is correct in a way to 
say that the plea of resjudicata was not expressly 
taken in the plaint, but we find that there is a hint 
<’f this defence in the plaint itself. It was mentioned 
distinctly in the plaint that Mst. Shafi had made a 
will which had been cancelled by the Court and the 
learned Mnnsiff had also made mention of this 
allegation in his judgment. When the plaint was 
presented the anpeal against the first decree in the 
previous suit wa« pending before the Senior Subordi¬ 
nate Judge. In the present- case when the appeal 
came before the learned Senior Subordinate Tudge he 
accepted the application of the plaintiffs appellants 
before him and permitted them to adduce additional 
evidence in support of this plea. Additional evidence 
admitted by him consisted of the copy of the 
judgment which was passed on 16th Assuj 1997 by 
the learned Munsiff in the previous suit. Opportu¬ 
nity was given to the other party to rebut this 
evidence but he di 1 not produce anv evidence in 
rebuttal of it. It is argued before us that the learned 
Senior Subordinate Judge should not have allowed 
this additional evidence to be produced at the appel¬ 
late stage. We are unable to agree with this view. 
After all when a matter like this is brought to the 
notice of a Court of law it cannot shut its eyes and 
refuse to look at settled facts which cannot possibly 
be denied by the other party. The Court in such 
circumstances would be neglecting its duty if it 
allowed conflicting decisions on the same point to 
continue to exist. The learned Subordinate Judge 
had power to admit additional evidence and we think 
he exercised his discretion in admitting it very wisely 
in the present case. 
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It is next argued that as the cause of action or 
the subject matter in the two suits was not identical 
the judgment in the previous suit could not operate 
as resjudicata in the present suit. Section 11 
C. P. C. does not stipulate that the subject matter 
or the cause of action in the two suits should be 
identical. This section applies even when a single 
issue is common in both the suits, in such cases it 
is not necessary that the whole subject matter or 
cause of action in the two suits should be identi¬ 
cal. 

It is also coni ended that the question whether 
the plaintili's were khana nashin daughters or not was 
not directly and substantially in issue in the previous 
suit and that the matter which was directly and 
substantially in issue in the previous suit was 
whether the will made by Mst. Shafi was valid. We 
think there is no force in this contention. The 
question whether, the plaintiffs were khana nashin 
daughters formed the subject of a ditinct issue in the 
previous suit and =t was actually heard and finally 
decided by the Court in lhat suit. It must be 
deemed, thereiore, to have been directly and sub¬ 
stantially in issue within the meaning of explanation 
3 to section 11 C. P. C. 


The most important argument of the learned 
counsel for the appellant is that the mortgage having 
been executed before adjudication in the previous 
sqit, Ghani Ganai appellant cannot ue said to be 
claiming under Mst. Shafi, the mortgagor. He 
has cited A. I. R. 1928 Mad. 635 in which the word 
*^.djud|cation” hag been used. We have considered 
, * ruI . in § very carefully. In our opinion the word 
‘adjudication” has been used loosely in this ruling, 
ft does not appear when the previous suit was 
instituted in the reported case. In Note 48 section II 

Page 212 of Vol. 1 of Chitaley’s Civil Procedure 
Code it ig stated :— 

*‘A person is said to claim under another whe n 
he derives his title through the other by 
jgsign nent or otherwise. But his title must 
have arisen subsequently to the commence- 
Went, of the, first spit. * * * f 
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Similarly a purchaser, mortgagee, lessee 
or donee, of a property is not bound by 
a decree obtained in a suit against the 
vendor, mortgagor, lessor or donor, com¬ 
menced after the date of the purchase, 
mortgage, lease or gift”. 

Numerous authorities are quoted in the foot notes in 
support of the above proposition and among these 
authorities A. 1 . K. 1928 Madras 735 finds the first 
place. The learned counsel for the respondents has 
cited A. 1. R. 1933 Lahore 65 and 1925 Madras 358 
which support his case. To the same effect is 1935 
Madras 414. In our opinion the material date is not 
the date of the previous adjudication but the date on 
which the previous suit was instituted. In the 
present case the mortgage in favour of ;the 
appellant was made on 24th Bhadon 1993 and the 
previous suit was instituted on 4th Baisakh 1993. 
It is, therefore, clear that on the date on which the 
previous suit was instituted. Mst. Shaft fully re¬ 
presented the property which was subsequently 
mortgaged by her in favour of the appellant. The 
appellant must, therefore, be deemed to be claiming 
under her for the purpose of the present suit. The 
plea of res judicata has, therefore, been clearly 
substantiated and the learned Senior Subordinate 
Judge was perfectly justihed in remanding this case 
to the lower Court. 

The third issue in this case was framed in the 
following terms by the trial Court 

“Had Mst. Shafi only a life-interest in the land 
mortgaged by her and was she, therefore, 
competent to mortgage it ?” 

The learned Munsiff has remarked that as no 
evidence was led on this issue he decided it against 
the plaintiffs. The learned Senior Subordinate Judge 
has not noticed this finding in his judgment, but 
it is a logical consequence of his order of remand 
that this finding should be deemed to have been 
set aside as without setting it aside he could not 
have remanded the case. It will, however, be open 
to the trial Court to arrive at a fresi fiading Oq 
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issue No. 3 in the light of the material which may 
be before it unless it is of opinion that the rule of 
resjudicata is applicable to this issue also. 


The appeal is dismissed with costs. 


Appellate Criminal. 

Before Mr. Justice Masud Hasan 

and 

Mr. Justice Haveli Ram. 


SULTAN DAR— (Accused)—Appellant 

Versus 

state 

Criminal 1st Appeal No. 19 of 1998. 
STATE Versus SULTAN DAR 

Criminal Revision No. 51 of 1995. 

Ranbir Penal Code —( Act XII of 1989) — Section302 — 
Punishment for murder— Reason for awarding lesser 
sentence. 

It is very dangerous principle to lay down that 
wrongly or rightly if the accused was under the 
influence of avenging a supposed Public wrong it 
would be an extenuating circumstance in favour of not 
awarding capital sentence. It will be tantamount to 
placing premium upon the impulses of avenging 
supposed public wrongs. 

Ranbir Penal Code—{Act XII of 1989) — Section299- 
Explanation 2— "Death * caused by bodily injury* - 
explained. 

The principal, which should be kept in view in a 
case of stabbing, immediately operated upon by doctors , 
is whether the primary cause which sets in motion some 
other cause is sufficiently connected as cause and effect t 
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notuithslanding the possibility of the cure 
skill 
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Appeal and Revision against the ordeh of the 
-sessions Judge Srinagar (Rao Sahib Lala 
biNDRA Ban) dajeu24ih Magh 1998 


Uk. Mohammed Alam Bar at-Law—F or rhe 

Appellant. 

Mk. Lok Nath Suakma Advocate General—F or 
tiie State. 


Per Masuil Hasan J.— Sultan Dar appellant has 
been convicted of an offence under section 102 Ranbir 
Fcnai Code on trial by the ltarned Sessions Judge of 
^tmag^ti. He was sentenced to imprisonment for 
lilt He appealed. The reasons given by the learned 
Session^ Judge lor awarding the lesser penalty 
provided in the section appeared to us to be very 
inadequate. These reasons may be stated in the 
words of the trial Court it sell “1 have already held 
•.hat wr< ugly or lightly it was und«r the impulse of 
avenging a supposed pubiic wrong that the accused 
Multan Dar committed the offence of murder. To my 
mind tms is an extenuating circumstance not to 
awai d capital sentence'’. To our mind it is a very 
dangerous principle to lay down and is tentamount to 
placing a premium upon the impulses of avenging 
supposed public wrongs. YVe, therefore, thought it 
proper to issue a notice of enhancement of sentence 
to the accused in the exercise of our powers 
of revision. Both the criminal first appeal by 
Sultan Dar and the criminal # revision emerging out 
ol the notice issued to the appellant are now before 
us. 

Although it took us the best part of Ihree days to 
hear the arguments in this case which were mostly 
addressed on behalf of the accused person, the 
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prosecution story is soon told. On the 2nd of Assuj 
1998 at about 4 p. m. the accused Sultan Dar 
accompanied by one Sona Khushu (also put on his 
trial under the same charge but acquitted) came to 
the s7><zh-pounding Machine of Sattar Haru in a lam- 
in Maisuma Bazar. Sattar Haru was out. His 
sou in-law and adopted son Sultan Haru, the deceased, 
was there. The accused and his companion asked 
for a smoke 'which was readily supplied in the 
shape of a huHa. They preferred to have cigarettes 
which were sent for. Helping themselves to the-e 
cigarettes they left the Machine compound but ailed 
Sultan Haru on the pretext of having something to 
talk to him. The two took Sultan Haru between 
them and started down the lane as if engaged in 
conversation. When the party reached a point in 
front of the shop of a person of the name of 
Rahim Zargar from where other smaller bye-lanes 
bifurcated, Sultan Dar taking out a knife from his 
pocket stabbed Sultan Haru in the abdomen and 
thereupon both disappeared in the bye-lane. 
Sultan Haru gave an alarm, pressed the affected put 
with his shirt with both bands and turned back 
towards the Machine. He reached as far as the shop 
of Rozak almost opposite to his Machine and there 
collapsed. One Ismail Sheikh an employee of the 
Machine ran at once to the police station which is at 
a distance of 5 or 6 jaribs from this place and reported 
that Sultan Haru had been stabbed by Sultan Dai. 
The police party came post-haste to the scene with 
Ismail Sheikh and carried the injured to the Hospital 
on a charpai. Doctors Nil Kanth and Mela Ram 
were present in the Hospital and it was considered 
that the only chance of saving the life of the injured 
was to perform an operation upon him immediately 
This was done but was of no avail. Sultan Haru died 
on the operation table soon after the operation was 
over. This was at about 5-30 p. m. 


The accused Sultan Dar was arrested the same 
day in circumstances which are ; rather^ intriguing. 
He was brought to the Hospital in a diunken condi- 
being arrested by the police at about 5 p. m. 
at Mohalla lankipora and was retained on the ebargr 
of causing the death of Sultan Haru. The acrusld 
IS also called Sultan police-zvala. It appears that he 
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was in the employ of the police semetime ago. 

The defences put up on behalf of the accused are 
manifold and alternative. The first plea is that it 
was not he but one Resho Hanji who gave the knife 
stab to Sultan Haru in the small room abutting on 
the lane in the Machine compound in consequence of 
a quarrel that ensued upon certain account-taking 
between Resho Hanji and the deceased. For the 
accused there was pleaded alibi to the effect that he 
had helped himself to alcohol and was having a 
drunkard’s career in M oh all a Tankipura the whole of 
that afternoon and that it was in that condition that 
he was taken to the Hospital by the police men In 
the alternative it was pleaded that Sultan Haru had 
not died in consequence of the stab wound but that 
his death was brought about by a clumsy operation 
and that the offence of murder was not committed. 
Quite a large number of witnesses have been produced 
m an attempt to support the first two defences and a 
very elaborate lego medical argument has been 
addressed in support of the alternative plea. In this 
behalf great stress was laid on tue fact that the 
doctor, who performed the operation, was not 
examined by the prosecution in this case. From a 
close analysis of the post-mortem report and the 
statement of Dr. Nil Kanth, who performed the 
autopsy, we were quite clear in our mind thai there 
was little or no substance in this plea and that the 
only basis that was provided to build up an argu¬ 
ment on this score was due to the employment of 
loose language arising out of confused thinking by 
Dr Nil Kanth in his postmortem report and his 
subsequent statement before the Sessions Judge. In 
view, however, of the importance of the case we 
thought it proper to examine Dr. Mela Ram and 
Dr. Nil Kanth ourselves on the poin!s raised by the 
defence. We, therefore, adjourned the case to Srinagar 
and took advantage of the adjournment to inspect the 
locality of occurrance also. 

The prosecution case itself presents no difficulty 
and is amply supported by evidence which, we are 
satisfied, is trustworthy. This evidence, consists, in 
the main, of 7 witnesses who may be called eye¬ 
witnesses, having seen t*'^ wholn inrufent themselves. 
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They are Ismail Sheikh, Gulla Dar, Resho Hanji, 
Aziz Matoo, Razak, Ahmed Matoo and Raliim Zargar 
Ismail Sheikh, Gulla Dar and Aziz Matoo were- 
employed in Sattar Haru’s Machine. Ismail Sheikh is 
a permanent employee being a weighman at the 
Machine. He is also related to the deceased being a 
cousin on the mother's side. Gulla Dar and 
Aziz Matoo were diy labourers Resl o Hanji came 
to the Machine for some accounts They were all 
present in the room in the compound ot the Machine 
when the accused and his companion came on the 
pretext of having a smoke. Gulla Dar was the person 
who filled up the chilatn lor the hukka that was 
offered to the accuseJ and Ismail Sheikh was the 
person who hurried to the police station to apprise 
tlie police of the incident. The other three, i. e. 
Razak, Rahim Zargar and Ahmed-Matoo are shop¬ 
keepers in that lane and were present at their shops 
at the time of the occurrence and saw the whole 
incident. The stab' in.; tcok place just in front of 
the shop of Rahim Zargar. This place is roughlv 
71 ft. from the room in the compound of the Machine. 
Razak’s shop is opposite the Machine compound and 
almost opposite to the room. Aluned-Matoo's shop 
is on the side opposite to that of Rahim Zargar’s 
shop barely 19 ft. from the place where the stabbing 
took place. From our inspection of the locality we 
have satisfied ourselves that these people could see 
the incident in the manner in which they deposed. 
No enmity has even b°en suggested to exist between 
the accused and these persons and their statements 
appear to us to have a ring of truth in them which 
becomes the more eloquent if we take the circums¬ 
tances, in which this evidence was given, into con¬ 
sideration. We shall revert to these circumstances 
when we examine the defence evidence The sum 
total of the evidence of the.-e witnesses is that the 
de :eased Sultan Haru was stabbed by the accused 
Sultan Dar in the manner alleged by the prosecution 
as stated above. Confirmation is afforded to this 
evidence by the fact that in the F. I. R. made by 
Ismail Sheikh, straight from the scene of occurrence, 
name of the accused as the person who gave the 
stab is mentioned. The report is naturally very 
laconic and brief. It was more in the nature of in¬ 
formation conveyed to the police of an occurrence 
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which was actually happening than the report of a 
matter that has taken place. The trend of the re¬ 
port shows that the assistance of the police was 
wanted to stop a disturbance rather than to inform 
them as to what had happened. The report is that 
Ismail Sheikh said that “ - J, ■*> , J.j 

a b-i 1 vs-»> ” When the police 

party arrived on the scene along with Ismail Sheikh 
they found Sultan Haru stabbed in the abdomen and 
took him to the Hospital. As his condition was 
precarious and it was felt that there were hut very 
slender chances of his recovery, his dying declara¬ 
tion was recorded. It appears that Pt. Dina Nath, 
sub-inspector. deputed a constable to bring a 
Magistrate but no Magistrate was available before 
the operation commenced. He, therefore, recorded 
the dying declaration himself in the presence of 
doctors Nil Kanth and Mela Ram and had it attes¬ 
ted by Pt. Gana Lai Vakil who happened to be 
present in the Hospital. This dying declaration is 
to the effect that Sultan police wala came to the 
Machine and called the deceased on the road to have 
some conversation. He stabbed him by his right 
hand. The deceased caught hold of the hand and 
took our the knife and then returned to the Machine. 
He also said that Sona Khusho was with the accused 
but that he did nothing. To our mind the F. I. R. 
immediately made in the police station and the 
dying declaration made by the accused before the 
operation immediately after tl e occurrence, are 
pieces of evidence which conclusively prove that the 
deceased was stabbed by the accused. The state¬ 
ments of the prosecution witnesses were recorded bv 
the police with commendable promptitude. Razak, 
Gulla Dar, Aziz Matoo and Ahmed Matoo were exa¬ 
mined bv the police the same night, i. e 2nd Assuj 
1998. Ismail Sheikh, Resho Hanji and Rahim Zaigar 
were examined the next day. Subsequently their 
statements were recorded under section 164 Or. P. C. 
The criticism directed against this evidence is halt¬ 
ing and not conclusive and before entering into other 
aspects of the case we might as well dispose of it 
here. It has been argued that the report made by 
Ismail Sheikh should not be relied upon because it 
is very brief and that if it had been a genuine re¬ 
port more details were expected. It is said that no 
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witnesses are mentioned in this report, nor was the 
exact place of occurrence mentioned and that it 
omits the name of Sona Khusho. It is also resented 
that the report is made by a person who is related 
to the deceased. The police is also castigated for 
having the statements of the prosecution witnesses 
recorded under section 164 Cr. P- C. to bind them 
down. It will be quite obvious that there is no 
substance in this criticism. Ismail Sheikh did not 
suspect that the two accused persons came to the 
Machine with any evil design. He saw the accused 
stabbing Sultan Haru and at once s; eeded to the 
police, station to call help We cannot imagine that 
in these circumstances anything like a detailed report 
would be made by Ismail Sheikh ©r any thing like a 
detailed account would be demand-, d by the police. 
As a matter of fact we are impressed with the very 
brevity of the report in holding that it is nothing 
but genuine; nor would the circumstance that Ismail 
Sheikh was an employee of the Machine and a re¬ 
lation of the deceased lead us to expect any other 
behav iour on his part. Nothirg has been shown why 
the prosecution witnesses should not be believed. 
The only criticism levelled in this behalf is that it 
was not possible for Ismail Sheikh and Gulla Dar 
who were standing in front of the Machine to see the 


accused stab the deceased and that Razak, Rahim 
Zargar and Ahmed Matoo could not see the occur¬ 
rence. Resho Hanji, it is said, was himself the 
culprit and was, therefore, speaking lies to ward off 
suspicion from him. The defence case with regard 
to Resho Hanji will be discussed at length but there 
is nothing improbable in the shop keepers seeing the 
occun-ence from their shops. We inspected the 
locality and have satisfied ourselves that they could 
so see. The place where the stab was given is only 
a matte of 71 ft. from the place where Ismail 
sheikh and Gulla Dar say they were standing at the 
time the stab was given and we have no doubt that 
from this place they could see the occurrence. As 
lor the statements recorded under section 164 Cr. P. 
C., it would appear that it was not only the most 
proper but the wisest action taken in view of the 

±J°J* hei \ of ^ localit y and the resolute attempt 
made to suborn witnesses to which reference will be 
made later. 
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Another point of attack adopted against the in¬ 
vestigation of the case is that no blood was found 
at the place where the stab was given. This would 
no doubt appear to be a lacuna at first sight. When 
the police party arrived the deceased had moved 
back to a place in front of Razak’s shop and as his 
condition was obviously piecarious attention, at first, 
was directed to hurry him to the Hospital. The 
locality was, therefore, not examined in detail by the 
police at that time 11 is true tha* even afterwards 
it is not said that blood was found on the spot or 
that there were any traces of scrapping it away. It 
would have been much the better course for the 
police to direct its attention to this point But the 
evidence that the stab was given at that place is so 
over-whelming and convincing that we do not think 
any thing would turn upon this omission. 

This evidence, in our judgment, would be suffi¬ 
cient if not detracted from, to prove that the knife 
stab was given by the accused to the deceased in 
the manner alleged by the prosecution. 

At this stage it would be profitable to examine 
that part of the defence which proceeds upon the 
assumption that even if the knife stab was given 
by the accused, the death of the deceased was not 
caused by it and that, therefore, the accused could 
not be convicted of the offence of murder. It is 
urged that the external injury is not consistent with 
the internal injuries found at the time of the post¬ 
mortem examination. The suggestion is that these 
injuries must have been caused at the time of the 
operation and that it was these injuries that led 
to the death of the deceased. A short anssver to 
this argument can be given by reference to ex¬ 
planation 2 to section 299 R. P. C. which defines 
culpable homicide. The explanation runs as follows 
“Where death is caused by bodily injury, the person 
who causes bodily injury shall be deemed to have 
caused the death, although by resorting to proper 
remedies and skilful treatment the death might 
have been prevented". The principle which should 
be kept in view is whether the primary cause which 
sets in motion some other cause is sufficiently con¬ 
nected as cause and effect, notwithstanding 
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possibility of the cure by medical skill. It is not 
suggested in this case that the immediate operation 
was not necessary. All the circumstances lead to 
the conclusion that operation Mas the only chance 
of saving the poor mart’s life. We will, however, 
exarr ine in detail the allegation of the defence in 
this behalf. The allegation is based upon certain 
statements of Dr. Nil Kanth in the post-mortem 
report and in his depositions before the Court. The 
cause of death in the post mortem report is stated 
to be “due to stabbing of abdomen by a sharp 
weapon". This is how the injuries are detailed in 
the postmortem report. “Abdomen is bandaged with 
a binder, on opening this there is cotton wool and 
gause covering an incised wound 1\”, longitudinal, 
with 13 interrupted and continuous sutures. This 
is 3/4" to the right of navel. On opening the 
ligatures abdomen is exposed in situ. From 15 ft. 7' 
from pylorus there is a through and through stitched 
wound parallel to gut, from it in the mesentry, 
it has 3 stitches, on removal of stitches it is 1", 
there is echymosis from 2" around. 6" down there 
is another stitched (2 stitches) wound in the mesentry 
it is 3/4" and gees through and it is just near the 
intestine. 7" down still there is a stitched (purse 
string) wound involves both the intestine and 
mesentry. Intestine has got cut and mesentry 
8" further down there is string like ligature on 
intestinal wall, on removing £ of intestine is cut’*. 
At the time of the operation the doctor had to open 
the abdominal wall sufficiently long enough to enable 
him to reach the inside injuries. The distances 
between the injuries that were stitched by the 
doctor afforded ground to the defence to build up 
an argument that they could not have been the 
result of a single stab by a knife of 3* blade. 
Dr. Nil Kanth says in his statement “All these 
injuries were inflicted on the dead body before his 
death". “All the injuries were such as would be 
dangerous for life". “If the injured is standing 
such injury could be caused by the assailant from 
the front or facing his right****...*» 

T^ffi? ues ^ on . waSnot P utdirectI y to Dr. Nil Kanth 

whether the internal injuries were consistent with 
the solitary stab or not. Dr. Nil KantVs state¬ 
ments are not exact. Better evidence was expected 
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from a doctor of his standing. His evident, 
however, would not lend itself to support the 
suggestion that the internal injuries were caused by 
the doctor performing the operation. He saw 
■‘So far as 1 am concerned I think that necessary 
precaution and care was taken by the surgeon but 
exact reply can be given by him and not by me 
As an expert I may s .y that it did not appear'likely 
that he could be saved. My reasons for this are 
that injuries were multiple inside and that bleeding 
was-excessive, in my opinion the transfusing of 
blood could not be helpful”. Dr. M e la Ram, however 
has explained how these internal injuries were caused.’ 
Here is his explanation “The internal injuries which 
range upon a larger area are in my opinion consistent 
with the single blow which caused externally only 
a wound 3/4" quarter. 1 he reason is that the 
intestines are more or less in the shape of the 
blades of a Japanese fan the mesentry may be likened 
to the lower portion in the form ol a handle to the 

tan When the blow is struck from the outside it 
strikes this fan like formation of the intestines in 
all parts and on being stretched the actual injuries 
are found to be located on widely separated areas” 
This explanation is quite convincing and must be 
accepted. Two other points have been made by the 

defence from tne statement of Ur. Nil Kanih leading 

to a reflection upon the care with which the opera- 

uT P erf ? rmed - D r. Nil Kanth committed 
himself to the statement “The blood was about 3 lbs 
in the peritoneum at the time of post mortem 
examination. It must have been old blood which 
had not been cleaned out”. He then said “Two very 
small pieces black and hard were found in the 
peritoneal cavity and were handed over to the police 
which have been exhibited Exp-D. Ido not know 
of what substance these pieces were constituted”. 
He, however, adds ‘ The two pieces cannot be the 

S ? u themseIves ’’ With regard to the 

bl ° od Dr , , Ale i a , Kam sa ys “I don't think the deceased 
lost any blood during the operation. . 0000 ,f 

“After cutting the outside wound I cleaned* the 
abdomen of blood before stitching the injury. 
There was no possibility of the blood coming out 
after stitching the internal injuries”. He was con¬ 
fronted with the statement of Dr. Nil Kanth and 
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stated that'“This cannot be a precise statement. 
In my opinion it must have been blood stained 
saline lotion-; with a wound about 7 long and the 
surgeon’s and the assistant’s cleaning the abdomen 
they could not have left so much blood and they 
could not work with that blood inside. 1 cannot 
conceive that blood wmld have escaped m the 
abdomen after I have operated and stitched the 
wound”. He further says “The patient was almost 
bloodless and so n uch blood could not have accu¬ 
mulated in the peritoneum even if the wound bad 
not been stitched at all”. We gave an opportunity 
to Dr. Nil Kanth to revise Ids opinion about the 
blood in the abdomen after Dr. Mela Ram’s expla¬ 
nation. He was not prepared to do so but he made 
it clear that “It could not be blood accumulating 
in consequence of the operation nor would it make 
any difference as to the eventual death of the 
patient”. With regard to two very small pieces 
black and hard found in the peritoneal cavity by 
Dr. Nil Kanth, Dr. Mela Ram says “During opera¬ 
tion I found 5 or 6 pieces of black hard substance 
which I removed and handed over to somebody. 
It is possible that the two similar pieces found on 
post mortem examination by Dr. Nil Kanth may 
have been missed by me and not removed. 1 think 
they were flakes from the weapon used. Their size 
would be about the head of a small paper pin and 
their thickness was that of a very thin paper”. No 
body suggests that the existence of these two pieces 
found at the time of the post mortem examination 
would have any bearing upon the cause cf death. 
It will thus be clear that the injuries of which the 
deceased died were directly the result of the knife 
stab inflicted upon him than otherwise. Both the 
doctors are agreed upon this point. In our opinion 
Dr. Mela Ram’s evidence is definite, reasonable and 
conclusive. Dr. Nil Kanth’s statements at places 
exhibit evasiveness which give rise to the suspicion 
that he did not know his mind. In any case the 
matter is not left in doubt and we have no -hesi¬ 
tation in repelling the suggestion that death was 
not due to the knife stab inflicted upon the de¬ 
ceased. 

Besides attempting to shilt the cause of 'death 
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upon the shoulders of the doctor who operated upon 
the body of the deceased and the actual stabbing 
on Resho Hanji which would be discussed latter, the 
accused in his own defence set up the plea of alibi. 
It is urged that the manner in which the accused 
was arrested by the police constables in Mo 1 )alia 
Tankipora at 5 p. m. would go to suggest that he 
woul 1 have been in a druken s'ate from long before 
the incident of stabbing took place in a different 
locality Quite a large number of witnesses have 
been produced to show tint they saw the accused in 
this condition from 1 p. m. till the time of his arrest. 
The trial Court his rejected all this evidence as 
untrustwo r thy and unconvincing. We too have no 
hestitation in discarding it. The evidence is that 
the accused was all this tune cr ating a row in 
Mohalla Tankipura and abusing and throwing stones 
at people, that a large number of men and wom°n 
hid gathered and road was blocked , that people 
could not go about their business because of th r * 
scene created by the accused. The accused resi led 
with his father-in-law in Mohalla Tankipura. No 
attempt was made to inform his people by th' 
inhabitants of the Mohalla. The police post is only 
a matter of a few jaribs from this place. No help 
was called from there to remove the accused. We 
cannot imagine that the accused would succeed in 
keeping up this tamasha fro n 1 p. m till 5 p m 
when he was arrested without either of courses 
being adopted by people or the police arriving on the 
s'ene. The evidence of th'se people is casual. The 
trial Court suggests that the accused thought of 
this subterfuge of drinking heavi’y after the incident 
of stabbing in order to ward off suspicion frem him. 
This appears to be a correct surmise. In any case 
there is no definite evidence that might substantiate 
the plea that accused could not be present at 
4 o’clock on the scene ot occurence. 

We shall now take up the main defence 
put . up by the accused that it was Resho 
Hanji who gave the knife stab. Before wc advert to 
this part of the case we would like the matter to be 
placed in its proj er perspective. We have it from 
the evidence of the investigating officer, Dina Nath, 
Siib-Jnspector that there was a gcod deal of scarcity 
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of shali in those days at Srinagar and that the 
galadars were in a large measure responsible for 
this state of tilings because the suggestion commonly 
made was that they had been hoarding shali. At 
9 a. m. on the 2nd of Assuj 1993 a report was lodged 
at the police station that several horse-loads of shali 
which were being brought to the Machine of Sattar- 
Haru, the father of the deceased, ware looted on the 
way by the people of Miisuma. The deceased is 
mentioned in th’ report as one of the persons 
associated with the makers of the report. The sub- 
i ispector says that at the instance of the deceased, 
searches were made and shali was seized from the 
houses of certain people of that locality against 
whom proceedings of this occurrence were started. 
It is not difficult to imagine that there will be con¬ 
siderable feeling in this locality against Sultan Haru. 
Tt was at 4 p. m. on this day that Sultan Haru the 
deceased was stabbed. 


The defence case is that quite a large number of 
witnesses belonging to that locality were sitting in 
the room in the compound of the Machine that 
afternoon when there was an account-taking going 
on between Resho Hanji and the deceased. It is 
admitted that Sattar Haru was not there at that 
tune. It is alle?e1 that in the course of this account¬ 
taking differences arose between the two and harsh 
words were exchanged. This lei to an altercation 
in which both stood up to measure strength with each 
other An open knife was lying on a box which was 
seized upon by Resho Hanji who stabbed the deceased 

l nf a f l 0 ;r n ' Resho Hanji jumped out through 
one of the three windows in this small room which 

a , e fC at .. a £ ei * h °j 3 frorn the ground. He was given a 
pursuit but made good his escape It is this case 

ureed nnh ?PR os ‘ te to the prosecution case and it is 

vlfslon WiSin f° f h if- defence tl,at th is is the true 

any adventi tious aid from 
feelinl? ,rf esistible inference that in the state of 

^ ere staining in this locality that day 

X P «et y out ^ bC . fOU S d ° nthc side of the man 

defencemav L t .°, teaoh th ® deceased a lesson, the 

ber of ciin^n<sr a JUd ^ ed u P on ,ts ' ow n merits. A num- 
ivas J c i f quite clear- The defence case 

was net set uj fcefcie the police when they axiived 
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on the scene or later when they were engaged in 
the investigation of this incident. A report about 
the incident was made at the police station without 
the least possible delay, i. e. at 4-15 p m. There 
was no delay between the making of the report and 
the arrival of the police. Infact the sub- Inspector 
arrived just when the deceased was being taken to 
the Hospital. Without any appreciable loss of time 
the dying declaration of the deceased was recorded. 
Now in the F. I. R as well as in the dying declara¬ 
tion the name of Sultan Dar the accused, who does 
not beljng to this locality and had nothing to do 
with the occurrence of looting in the morning, was 
mentioned as the person who caused the injury to 
the deceased. In these circumstance to believe the 
defence case would require to assume that the F. I. R. 
made by Ismail Sheikh was a tutored report and 
the result of a conspiracy and that the dying 
declaration was also a tutored one. The question is 
as to who tutored Ismail Sheikh ? The next question 
is where was the time to do so ? A third considera¬ 
tion would arise as to why was the conspiracy 
centred on the accused and th° offence of Resho 
Hanji condoned to the point of shielding him at 
the expense of an innocent person. There is no 
explanation whatever for these pertinent questions. 
That there was not the slightest oppertunity 
for Ismail Sheikh to present a garbled version 
at the police station goes without saying. 
Indeed, as has been stated above, he went 
like a man possessed with fright to seek 
help and not to give information. Sattar Haru was 
admittedly no where on the scene. The assumption 
that Ismail Sheikh wis miking a tutored version 
does not fit in with the earlier criticism levelled 
by the defence against the report namely that it is 
a very laconic and brief document. If the defence 
itself is left with the feeling that a det died report 
should have been made, where is the substance in 
the suggestion that the report was not spontaneous 
but a tutor' d one. Surely if the report had been 
the result of a foul conspiracy it would have 
presented all those features which the defence 
demanded, namely, the names of the witnesses and 
other details . There was no opportunity available 
to tutore Ismail Sheikh to make wrong report. 
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There is hardly any point in thinking tliat the 
dying declaration was a tutored one. i urther more 
to tntore the deceased at that time would mean 
that the police also were in the cospiiacy because 
the deceased was in the custody of tlie police from 
the very time he was taken from the scene to tin: 
Hospital. This is not even suggested. In view of 
these circumstances it is difficult to believe that it 
was Resho Hanji and not the accused who gave the 
mortal blow to the deceased. It is then a remark¬ 
able circumstance that Resho llanji even after 
causing this injury would net take to his heels but 
would stay on the spot and appear before (lie 
investigation as one of the witnesses of the occurrence. 
To think so would be investing Resho H an U with 
a degree of cool bravado which we are not prepared 
to assume in the case of a person cf his type. Resho 
Hanji is described by the trial Court as being a lean 
man appearing to be suffering from asthaiaa. 
The trial Court’s opinion is that it was r.ot possible 
for a man of Resho Hanji’s physique to escape the 
pursuers. One of the chief merits claimed for the 
defence witnesses by learned counsel appearing on 
behalf of the defence is that they all belong to the 
locality, they are either shop keepers in the same lane 
or are people residing in the houses adjacent to these 
shops. . Unfortunately it is just this circumstance 
which impels us not to place any reliance upon 
them. We know that the people of this locality were 
against the deceased and were boiling with passion 
for revenge. Their belonging to the locality, 
therefore, is a circumstance which we shall not 
interpret as a factor in their favour. We would, 
however, have been inclined to place them on the 
same footing as the prosecution witnesses if they 
thf™ a i S ° beh £ v . ecl in same fashion i. e. present 
nfch/or tL ^ e£o f e the . investigation officer that 
thfir v e rli n Tr rnU,g and placed before him 
examiner The ,. prose S utlon witnesses . were 

btffoTe thC P ° hce wlthout lo -' s of time and 

and hpW a * ny °PP° rtu ™ty to win them over 
shane b of h f temp ° 0f the Reality assumed the 

c^nenc P of y v,- SaV1 ?, g the acc ^ed from the 
i2Sr9 ll j nce °* bls offence. What was nerhaos 
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expected that he would die ; nor was it expected that 
the accused would be successfully connected with the 
crime. When both these unexpected events happened 
it was already tco late because the prosecution 
witnesses were committed. The sub-inspector says 
that resort was had to section 164 Cr. P. C. because 
suberiptions were being raised and a resolute 
attempt was made to manufacture evidence and cheat 
justice. The grievance of the defence that the 
statements of the prosecution witnesses were recorded 
uuder section 164 Cr. P. C. is, therefore, easily un¬ 
derstandable. 


Much capital has been made by the defence 
from the circumstance that no blcod was discovered 
by the sub-inspector on the place where the pro- 
'ecution alleges that the stabbing took place. That 
place is in the middle of a lane which soon after 
the occurrence was treaded upon by a large crowd 
and is otherwise a place which would ore inarily 
very frequently oe treaded upon. It was the easiest 
thing for these defence witnesses belonging to the 
same locality and living close to the Machine to 
take the investigating officer to the room in the 
Machine and show him marks of blood where Resho- 
Hanji stabbed the deceased. We would expect the 
blood stains or blood to be more pres< rved in a 
place like the room inside the Machine compound 
rather than in a lane. By no test, therefore, ex¬ 
cept, peihaps by their own misguided enthusiasm 
would the stoiy for the defence stand scrutiny. 
The number of witnesses who have committed 
themselves to this unabashed perjury is very large. 
Some of them say that they were present in that 
small room and actually saw Rasho Hanji stabbing 
Sultan Haru. Others and a larger number have 
been produced for the purpose of proving that the 
prosecution witnesses were net at the place they 
depose they were. It is difficult to discriminate 
between the iniquity of one set cf witnesses and of 
the other. They are shameless liers of the blackest 
dye. They have not even the most elementary 
sense of citizenship in them. They are impelled by 
the passion of unreasonable revenge ; and shew- abso¬ 
lutely misplaced sympathy for a criminal. Their 
evidence is not worth the trouble taken to inscribe 
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it and it is nothing but an insult to human 
intelligence to expect that it should be believed- 
We are in complete agreement with the trial Court 
that no reliance can be placed upon this testimony. 
We consider it profitless to go into iurther details 
for rejecting the defence case in this behalf. 


We, are, therefore, of the opinion that no plank 
put together by the defence is sound, no part of 
the pleas is proved, no portion of the defence version 
is even plausible The prosecution case stands fully 
proved and wholly unrebutted. 


In the circumstances there is no doubt as to the 
offence committed by the accused. His offence would 
fall certainly under section 302 R P. C. i. e., murder. 
As we have stated above we regard the reasons given 
by the learned trial Court as not only completely 
inadequate for awarding the lesser penalty but con 
taining in their embryo a very dangerous principle. 
We would have had no hesitation in sending the 
accused to the gallows to pay with his life for the 
crime he has committed. But there is one considera¬ 
tion which stands in the way of our doing so. The 
defence and the attitude of its witnesses have left no 
doubt in our mind that the accused, who happens 
to be a thorough vegabond, was put up by the people 
of this mohalla to wreak their revenge upon the 
deceased. There is no evidence on the record that 
the accused himself had any motive to bring about 
the death of the deceased. This would not certainly' 
make any difference with regard to the conviction 
under section 302 R. P. C. but we think that is factor 
which weighs in favour of awarding the lesser penalty. 
We will, therefore, not interfere with the sentence of 

life imprisonment awarded by the trial Court upon the 
accused. 


The record of the case shall be submitted to His 
Highness the Maharaja Bahadur with the humble 
recommendation that the sentence of life imprison¬ 
ment passed upon the accused Sultan Dar be 
confirmed. 
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Appellate Civil. 

Before Officiating Chief Justice {Mr. JankiNath Wazir. 

and 

Mr. Justice Masud Hasan. 


NAiH KOUL —(Defendant) Appellant. 

versus 

SOHAN LAD (Plaintiff), SHAM BOO NATH 

AND ANOTHER (DEFENDANTS). 

PRlTHV'I NATH AND ANOTHER (PLAIN¬ 
TIFFS), SHAMBOO NATH and others 
(Defendants). 

Kothi TARA CHAND SHIVJI BAGHATI 
(Piaintiff), SHAMBOO. NATH and 
another (Defendants). Respondents. 

Civil 1st Appeals Nos.- 3,4 and 5 of 1998. 

Hindu joint family—Debt incurred by one 
member—When other members liable for payment of 
debt. 

The members of a joint family may live and mess 
together but if the debts arc incurred by an individual 
member , the other members of the family cannot be made 
liable for the debts unless it is shown by the creditor 
that the debts were incurred for the benefit of the 
family. 

A. I. R. 1941 All 373 relied upon. 

Appeals from the decrees of Special Sub- 
Judge Srinagar (Rao Sahib Lala Bindra Ban). 


1999 

Har 5 AMAK 

1 . 

2 . 

3. 


Mr. Zenardhan Teng— For the Appellant. 
Messrs. Nakd Lal Koul ) ~ ^ , * 

and Sarvvanani Koul J ^ or t ^ ie Respondents 

Per officiating C. J.- Three separate suits 
were instituted against Amarnath Koul and others 
by Sohan Lal, Shivji Bagliati and Anand Joo Raina 
for the recovery cf Rs. 2,000, Rs. 1,500 and 
Rs. 1,283/8/- respectively. The claim of the plain¬ 
tiffs was decreed in all the three suits to the extent 
of Rs. 1,675, Rs. 1,420 and Rs. 1,035 / 8/- respectively. 
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Amarnath had preferred appeals against all the three 
decrees in the Coart of District Judge Srinagar but 
as the Subordinate Judge who hai decided all these 
three suits had been promoted to the post ol District 
Judge these appeils were transferred to this Court. 
This order shall dispose of all these three appeals. 


The facts out of which these apoeals have arisen 
briefly are that Madho Koul was the elder brother 
of Amarnath appellant. H e was a Superintendent 
in the Accountant General’s office and he died in 
S. 1990. He had incurred debt< from Sohan Lai 
respondent in the vears 1937 and 1939. From Shivji 
Baghati respondent, he and his son Shamboo Nath 
borrowed Rs. 2,000 in the year 1985 and executed a 
htindi in his favour. In the years '986 and 1988 he 
and his son again borrowed money from Anand Joo 
Raina and executed a bond in his favour. The suits 
were brought against the sons of M id ho Koul a nd 
against Amarnath the brother of Madho Koul with 
the allegation that they were members of the joint 
family and thus liable to pay the debts incurred by 
Madho Koul the eldest member of the family In all 
the three suits one of the pleas taken by Amarnath 
defendant, with whom we are mainly concerned in 
these appeals, was that he was not a member of 
the joint family and not liable to pay the debts 
incurred by his brother Madho Koul. A common 
issue was struck by the trial Court "Whether 
Amar Nath defendant No. 2 was joint with his 
brother Madho Koul and whether the debts incurred 
by Madho Koul and his son were incurred for the 
benefit of the joint Hindu family”. The trial Court 
has come to this conclusion that Amarnath was a 
member of the joint Hindu family and the debts 
incurred by Madho Koul are binding on him. All 
these three suits were decreed against Amarnath 
as well as against the sons of Madho Koul. 


Amar Nath alone has appealed aeainst these 
decrees and it is argued on his behalf that the finding 
of the trial Court that the appellant is a member of 
the joint Hindu family is incorrect and that even if 
it is held that the appellant is a member of the joint 
Hindu family yet in the absence of proof that the 
debts were incurred for the benefit of the joint family. 
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the appellant cannot be made liable for the debts 
incurred by his brother in his personal capacity. We 
nave been taken through the entire evidence produced 
by the plaintiffs in these suits to show that 
Amar Nath is a member of the joint Hindu family. 
The evidence of the plaintiffs is to this effect that 
Amar Nath and his brother Madho Koul purchased 
a plot of land and jointly constructed a house thereon 
tor residential purposes- It is further stated by the 
witnesses that they lived in the same house and 
messed together. On the other hand Amar Nath has 
produced evidence to show that they were residing 
separately in the same house and tneir mess arrange¬ 
ments were also separate. The defendant’s witnesses 
have further stated that Madho Koul had separated 
from his brother Amar Nath in th- life-time of their 
father. The evidence produced by the plaintiffs 

/ _... is a member of the joint Hindu 

family is not satisfactory. Even if it be assumed 
that Amar Nath was joint with his brother Madho 
Koul, the plaintiffs who advanced monevs to Mado 
Koul could make Amir Nath liable only, if they 
proved that the debts were incurred by Madho Koul 
for the benefit of the joint family. The learned 
counsel for the respondents argued that there were 
circumstances to show that the debte were incurred 
by Madho Koul for the benefit of ti e joint family, 
rhe circumstances detailed bv the counsel are as 
follows :— 

Madho Koul and Amarnath were building a 
house jointly and the debts incurred by Madho Koul 
were utilized in the construction of that house. 
From the statement of Amarnath it appears that the 
house was built in Sambat 1995-9} and so.ne of the 
debts were inc irred by Madho Koul in 1987 and 1989- 
The accounts produced by the sons of Madho Koul 
show that Amarnath paid his share ol the expenditure 
separately to his brother Madho Koul. No indepen¬ 
dent evidence has been produced to show that the 
amount borrowed was utilized in the the construction 
of the house. There is no mention in the bond or 
in the hundi executed in favour of Anand Joo Raina 
and Shivji Baghati plaintiffs, that the money was 
required for the construction of the house. The 
plaintiffs have not produced any account to show 
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that the money was borrowed from them for the 

construction of the joint house. ^“twva^Koul 
any evidence it cannot be presumed that Madho Koul 

utilized the debts which he borrowed from the 

plaintiffs in the construction of the nouse. 1 he other 

circumstance mentioned by the counsel is that 

Amarnath and his brother were living in the same 

house and, therefore, it may be presumed that the 

debts were untilized for the benefit of the family. 

We do not see any force in this contention. The 

members of joint family may live and mess together 

but if the debts are incurred by an individual 

member the other members of the fan ily cannct be 

made liable for the debts unless it is shown by the 
creditor that the debts were incurred for the benefit • 
of the family. In this view we are supported by a 
ruling of the Allahabad High Court reported as 1941 
Allahabad page 373 in which it has been held that 
“A creditor seeking to make a family liable with the 
debt incurred by the manager, must prove legal 
necessity or family benefit with regard to the loan 
or a bonafide and reasonable inquiry by him as to 
the existence of legal necessity or family benefit, one 
or the other”. There is not an icta of evidence to 
show that Madho Koul incurred debts lor the benefit of 
the family. On the otherhand there are circumstances 
which go to show that Madho Koul had incurred 
these debts in his individual capacity and Amarnath 
had nothing to do with those debts There is a 


postal money order receipt dated 5th Baisakh 1990 
on the file—Amarnath versus Shivji Bsghati—which 
goes to show that Amarnath had borrowed some 
money from Shivji Baghati and was making pay¬ 
ments towards that debt separately. On that receipt 
Shivji Baghati has written to Amarnath requesting 
him to induce his brother Madho Koul to pay his 
debt without delay. From this receipt it appears 
that both these brothers, Amarnath and Madho Koul, 
used to borrow separately and liquidate these debts 
separately. From the evidence adduced by the 
plaintiffs and the circumstances mentioned by the 
counsel for the plaintiffs respondents it is not rlon r 
that Madho Koul incurred debts for the benefit of 
the family. Under these circumstances Amarnath 
who is the appellant before us. cannot be held liable 
for the debts incurred by his brother Madho Koul. 
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We, therefore, allow these appeals of Amamath 
and vacate the decrees passed against him in the 
above three suits. In the circumstances of the case 
we shall leave the parties to bear their own costs in 
this Court. 



Before Chief Justice ( R. B. Ganga Nath) 

and, 

Mr. Justice Masud Hasan. 


RAJA SIR DAYA KlSHi-'N KOUL —Applicant. 

versus 

INCOME TAX DEPARTMENT -Non-applicant. 
Income Tax Reference No. 1 of 1997. 


Income Tax Act (IX of 1991)—Section 10 (2) 
(ix)—Assessment on business—“Capital expenditure" 
explained. 

A rough criterion of capital as distinguished from 
income expenditure is to say that capital expenditure 
is a thing that is going to spent once and for all and 
income expenditure is a thing that is going to recur 
every year. 

Payment by the assessee as price of santonin 
manufactured from artemisia collected from the State 
forests cannot be branded as one in the nature of capital 
expenditure but is a recurring expenditure incurred 
from year to year. 

It is a misnomer to call this Purchase price as 
Royalty. 

Reference made by thf. Hon’ble Finance 
Minister under Section 62(2) of the Income Tax 
Act. 

Mr. A. N. Kak - For the Applicant. 

Mr. Lok Nath Sharma—F or the Income tax Depart¬ 
ment. 

P«r Masud Hasan J.— This is an income tax 
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reference by the Hon’ble Finance Minister under 
section 62(2) of the Income Tax Act. 


The matter arises in the following way. The 
Income Tax Officer, in assessing the assessee for the 
year 1995-96, refused to exclude from assessment a 
sum of Rs. 1890/8/- mentioned in the form of the 
assessee's return as ‘'Artemisia Royalty” in the 
column of expenditure- The reason given by the 
Income Tax Officer was that this was in the nature 
of a capital expenditure. He relied upon a number 
of rulings of the Madras High Court, which will be 
immediately examined, in arriving at this conclusion. 
The assessee appealed and the appeal was disposed 
of by a Judge of this Court under the Income Tax 
Act. The order of the Income Tax Officer was 
affirmed. The assessee then moved the Hcn'ble 
Finance Minister for a reference to this Court. The 
point referred by the Hon'ble Finance Minister is 
stated as follows :— 


"The question, on which the reference is 
sought, is whether the sum of Rs- 1890/8/. 
paid by the assessee to the Government 
for artemisia taken by the assessee is to 
be regarded as capital expenditure or 
business expenditure- 


The Hon’ble Finance' Minister’s view is that this 
item is not capital expenditure and, therefore, not 
liable to assessment. Before adverting to a solution 
of this question we may mention that the learned 
Advocate General has put in appearance on behalf 
of the Income Tax Department instructed by the 
Accountant General in opposition to the recommenda¬ 
tion of the Hon’ble Finance Minister. This position 
appears to us to be anomalous both under the Act 
and general principles, We are of the opinion that 
in view of the reference by the Hon’ble Finance 
Minister the Advocate General could not appear as 
instructed by the department which has no locut 
fandt before us as such. We may, however, add 
that on acquainting himself with the relevant 
materia 1 the learned Advocate General conceded 

that the position taken by the Income Tax Officer 
was untenable. v 
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A few facts may be briefly -fated. Under an 
agreement arrived at between the f-’oveinment and the 
assessee, the latter was to manufacti ie t.antonin from 
artemisia to be found -n the Slate forests. The re¬ 
levant clause of the agreement in this behalf may be 
reproduced here in full. 

It is as follows :— 

'!7hat the said Government hereby give a 
monopoly to the ^aid kaja lor a period of 
15 years for the object of manufacturing 
santonin from artemisia found in the 
State on the condition that the said kaja 
purchases every year, while the monopoly 
lasts not less than one hundred tons of 
air dried artemisia for the manufacture of 
santonin.'’ 

The terms for the pavment to the Government 
for such “purchase'* are contained in del ail in clause 3 
(1) of the agreement which is as follows :— 

“On or before 1st day of October each year the 
Forest Department will present a bill for 
the total quantity of artemisia collected 
during that year, the rate per ton being 
the same sterling price as santonin be 
then selling per killo wholesale in London 
according to the information received from 
the Indian High Commissioner London, 
and the payment of this bill will be made 
by the said Raja in rupees at the ex¬ 
change current on the day of payment 
not later than the last day of Assuj into 
the State Treasury.” 

The terms and the conditions stated above ap¬ 
pear to us to be quite clear and in our opinion this 
payment cannot be branded as one in the nature of 
capital expenditure but is a recurring expenditure 
incurred from year to year as price of santonin 
manufactured from artemisia collected from the State 
forests. This would bring ui to a consideration as 
to what is “capital expenditure”. Capital expendi¬ 
ture is no where defined but is used under section 10 
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incnmo i av Art with regard to business firms In 
Iyer and Ma.ichanda’s “Law and Practice ^come 
Tax in India” (194 i Edition) a working definition 
has been derived from observations made in English 
cases It is stated there that, “A rough criterion of 
capital as distinguished from income expenditure is to 
say that capital expenditure is a thing that is going 
to be spent once and tor all and income expenditure 
is a thing that is going to recur^ every year . 


••If money is borrowed on a permanent footing 
as from year to year, the capital of a concern is in a 
commercial sense enlarged thereby, whereas no com- 
mercial man would consider that his banking facilities 
were part of his capital, or the consideration that he 
paid for them anything but an expense of his 
business.” 


The contention of the income tax authorities is 
that the expenditure has been mentioned as ‘Royalty” 
in the return and that Royalty is in the nature of 
a capital expenditure and, therefore, liable to tax. We 
need not go in detail into the abstract question as to 
what is “Royalty” but we are of the opinion that 
in view of the terms and conditions given in the 
agreement it is a misnomer to call the purchase 
price contemplated in section 1 of the agreement as 
Royalty. “Royalty” must be deemed to be a specifi¬ 
ed sum paid to acquire certain rights. It is defined 
in the dictionary t<> mean ‘‘a share of profits paid 
to a land owner for the right to work a mine etc.” 
The expenditure in the present case may be regarded 
as one arising out of the monopoly given to the 
assessee but it is not the consideration of the mono¬ 
poly itself. In certain cases expenditure incurred to 
acquire the right to excavate on lease has been treated 
by Indian Courts to be expenditure in the nature 
of a capital expenditure and it is these cases which 
have been relied upon by the Income Tax Officer. 
These cases are 7 I. T. C. 232 (also contained 
in 1934 Madras 617) and 1937 Madras 300. Both 
these cases are of lease for extracting lime shells 
given to the assessee in regard to a specified area 
and the payment was towards the consideration 
of the lease being a specified sum payable at one 
time or in fixed instalments The payment was not 
towards the price of the commodity extracted. This 
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distinction is brought out with clarity, if we may say 
so with gieat respect, in a Full Bench case of the 
Allahabad High Court in Commissioner of Income 
Tax Versus Tik a Ram and Sons , Ltd (1937 Allaha¬ 
bad 908, I. L. R.). In that case their Lordships 
were considering a case of the former type i. e. where 
a lease of land for manufacturing bricks was given 
to the assessee and the pajunent ot such lease was 
considered to be in the nature of capital expenditure 
and as such liable to income tax. The contention 
there advanced on behalf ot the company is the 
contention advanced on behalf of the assessee 
in this case. Their Lordships were pleased to 
remark:— 

“If the company had been purchasing merely 
raw materials for the purpose of manufac¬ 
turing bricks it would certainly have been 
entitled to a deduction of the price of 
such materials from the total income re¬ 
alised by the sale of the bricks during 
the year. But the position here is not 
that of a company which is merely carry¬ 
ing on the business of manufacture by 
purchasing iaw materials and converting 
such materials into marketable commodi¬ 
ties.” 

It may be stated at this stage that the position 
of the present assessee will fall under this exception 
because it is the case ol a company which is carry¬ 
ing on the business of manufacturing by purchasing 
raw materials and converting such materials into 
marketable commodities. Their Lordships went on 
to remark :— 

“The company is the owner and proprietor of a 
part of the land on which this business is 
carried on and has also taken a lease of 
the other part of the same land. The 
companj', therefore, has both proprietor's 
and lessee's rights in the land itself and 
is in possession of such land and is also 
entitled to dig up earth out of this land 
and use the same for moulding bricks.” 
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It is further remarked :— 

“The company by taking this lease has not 
purchased so many maunds of earth for 
so many rupees but have acquired lessee’s 
rights in the immovable property which 
includes the right to dig out earth and 
use it for the purpose of manufacturing 
bricks The position seems to be more 
analogous to that of a company which is 
working a quarry or mine rather than to 
an ordinary manufacturer who purchases 
raw materials for the purpose of his 
manufacturing business. In the later case 
the taxable income is the net gain or 
profit made by him, which necessarily 
is the difference between the amount re¬ 
alised by nim and the total amount spent 
• ! by him ; whereas in the case of a lessee 
of a mine, quarry or brick-field the pro¬ 
perty already exists and is taxed as re¬ 
alised property yielding a certain annual 
income to the owner or lessee.” 

There is clearly a palpable distinction between 
the position of purchasing raw materials and manu¬ 
facturing them into certain commodities for the 
purpose of sale and the position of working a quarrv 
or a mine or a brick kiln where the raw material is 
not purchased but the payment is towards the ac¬ 
quisition of the right to excavate. This, in our 
opinion, clinches the matter. In this view it would 
appear that the assessee had not acquired any right 
as a lessee. Under the agreement he covenantee! to 
purchase certain produce of the State forests and 
he stipulated to pay the purchase price in accordance 
with certain scheme agreed upon. The scheme was 
that after the raw material, i. c. artemistia, was 
converted into saleable stuff, i. c. santonin, the 
price was to be paid according to the raaket price 
of that commodity obtaining in London. This obvi¬ 
ously is a very much different thing from the case 
of a lessee working a brick kiln or a quarry. This 
distinction, it appears to us, was lost sight of bv 
the income tax authorities because they did not 
take the trouble of looking into the relgjwat agree- 

_ 
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ment under which the position was defined. Atten¬ 
tion was directed only to what the assessee called 
this expenditure in the return and action was taken 
accordingly. This was very unsatisfactory way of 
dealing with the matter. The nomenclature em_ 
ployed by the assessee is a matter of no consequence 
The real nature of the expenditure shculd have been 
explored. We have now obtained the original agree¬ 
ment from the assessee which we have placed on the 
record and on a perusal of the terms of that agree¬ 
ment the position would no more remain in obscurity. 

\\ e wili, therefore, answer the reference made by 
the Hon ble Finance Minister in affirmation of his 

view that the item in dispute is not capital expendi¬ 
ture. 


1999 

B hadon 17 


Before Chief Justice (R. B. Gatv/a Nath) 

and 

Mr. Justice Masud Hasan 


jAMAPAR 

SUBEDAR 


MUSAT1IB KHAN— (Plaintiff)—Appi l- 

LANT 


Versus 

BAG A KHAN-(Defendant)-Resfondent. 


Civil 2nd Appeal No. 5 of 1999. 

Right of Prior Purchase Ad (// of 1993)—Section 
14 (c) Persons in whom tight of prior purchase vests — 
* owner of a mahal" explained—lndefeasible right. 

The claim of a prior purchaser cannot be defeated 
by a person who has not an indefeasible right. The 
mere circumstance of the execution of a sale deed 
in favour of the vendee without the sale having stood 
the test of validity and while this ri'/ht is liable to de¬ 
feasance would not entitle the vendee to defeat- the pre¬ 
empt or s claim The execution of the sale deed may 
give certain rights to the vendee as far as the vendor 
is concerned but the rights of third persons are not affect- 
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ed as long as the vendee’s right under the sale deed 
remains defeasible . 


A. 1. R. 1926 All 749 relied upon ; A. /. R. 1930 
Lah. 273 not follower. 


Appeal from the decree of the District Judge 
Poonch (Mr. A. H Durrani) dated 10th Maghar 


1998. 


Messrs. A. N. Kak and Abmedyar— For the 
Appellant. 

Messrs. Jia Lal Kilam and Ghulam Mohammed 
Sadiq—F or the Respondent. 

Per Masud Hassan JL— This is the plaintiff’s 
second appeal arising out of a suit for pre emption. 
The plaintiff* is the owner of a mahal in a village in 
which the defendant vendee purchased 20 kanal s and 
7 marla-i of agricultural land by means of a sale deed 
dated 10th Chet 1995. The plaintiff asserted that 
he had a preferenti il right over the vendee. 

On behalf of the vendee the superiority of the 
plaintiff’s right was denied and it was pleaded that 
the vendee had an equal right because of his having 
acquired property in the same mahal by means of a 
subsequent sale deed dated 28th Chet 1995 It was 

further pleaded that the vendee had some land upon 
which he worked a water mill and that in that cana- 
city also he was owner in the mahal . ■ 


The plaintiff s suit is dismissed by both the 
Courts below. The first Court held that the vendee 
was owner of the mahal by virtue of the land 
the water mill The lower appellate Court overt 
this finding holding that the defendant was only an 
occupancy tenant of such land but dismissed thesu” 
on the ground that by virtue of the sale 
28th Chet 1995 the vendee “had clothed hhnsel^with 
an equal status to that of the plkintiff by pur hS 
another property in the village" 7 purchasing 
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The contention on behalf of the plaintiff is that 
by virtue of the sale deed dated 28th Chet 1995 the 
vendee should not be taken to have acquired any 
rights that would defeat the plaintiff’s right of pre¬ 
emption. It must 1 e stated here that the plaintiff 
has brought a suit for pre-emption with regard to this 
purchase of 28th Chet 1995 also and this suit is still 
pending. Tn support of the plaintiff’s contention re¬ 
liance is placed upon certain rulings of the Allahbad 
High Court, particularly Sultan and another Vs. Masitu 
and others, A. I. R 1926 Allahbad 749 in which it is 
laid down that the claim of a pre-emptor cannot be 
defeated by a person who has not an indefeasible 
right. In the cases that came before that Court no 
suit for pre-emption on t! e basis of subsequent 
sale had been brought but the period of one year for 
bringing such suits had not elapsed. In the present 
case he plaintiff has put the other sale deed into 
question by bringing i suit for ore-emption with 
regard t > the property covered by it. Against the 
plaintiff's contention it is argued thit the vendee by 
virtue of the sale deed in his favour must be con¬ 
sidered to be an owner of the mahal and that it is 
immaterial that his right is not indefeasible. Re¬ 


liance in support of this argument i; placed upon a 
ruling >f the Labor i High Court reported in 
Lack liman Sinph Vs. Nat ha Singh and another , 
A. I. R. 1930 Labor-* 273. This is a Full Bench 
Tilling of that Court in vhich it was sail at the out¬ 
set that the Punjab Pre-empti >n Act prior to the 
amendment '■'f section 28 was dealt with. It may be 
stated here that by means of section 28 (A) provision 
|,as been made in toe Punjab Pre-emption Act to the 
effect that if the plaintiff’s claim to pre-empt is 
derived from the ownership of another property, title 
to which is liable to be defeated by the enforcement 
cf a right of pre-emption with respect to it, the same 
shall not be derided until the period of limitation for 
enforcement of such right has expired and the suits so 
instituted have been finally decided ; and the claim 
shall be fallowed if the plaintiff’s ownership of the 
other property is thereby lost In other words 
emphasis is laid on the defeasible character of the 
plaintiff’s ownership before his claim 1 s allowed to 
succeed. Their Lor 'ships of th« Lahore High Court 
hold that by acquiring a sale deed after the institution 


VOL- 1.1 


Law Report. 


307 


of the suit the vendee becomes an >\vner in the mahal 
in the same way as the plaint ill. Their Lcn'ships are 
of the opinion that the fa t of the de easibility of the 
vendee’s right is immaterial. With profound respect 
we are unable to agree. In our judgment the mere 
circumstance of the execution of a sale deed in favour 
of the vendee without the sale having stood the test 
of validity and while this right is liable to defeasance 
would not entitle the vendee to defeat the pre- 
emptor’s claim. It is true that the term ‘owner of a 
mah aV is not defined j n the Act. But there need be 
no difficu.ty m interpreting it. The execution of the 
sale deed may give certain rights to the vendee as far 
as the vendor is concerned but the rights of third 
persons are not affected as long as the vendee’s right 
under the sale deed remains defeasible. In our opinion 

resifft^Th VI6W 'w ld lead to ver *' embarrassing 

results, a he case before us is one instance of this 
embarrassing position. If a person purchases a 
fragmentary part of some mahal and then by means 
? p a " 0t f, er sale dced acquires the bulk of the property 

Dre^mn?nr UCCee< ! !? defeat ! n « tl,e right of 2l ben a fide 
Rf? fH]P^ or ln re ^ at ion to either properly. \\c do not 
think that the term ‘owner of mltj cau be inte% r e- 
ted to allow such anomalous result. The underiving 
principle is that the pre emptor’s right is based^ on 
the fact that he is already owner in the 

venders right, to resist is^imSy'based o”1he *£ie 
jact. If the right of one is inchoate or defeasfhll ™ 

other ren Th C . an •° f bvio M? I y be ^ven to him o~. er the 

333 

W9S^^v reIati ”f^^ e, ^'® als ^ 1 ®' h| ^ e ®^ lt ^atiBd a 10th°CArf 

of Prior purchase ca^Tb^tted^t^ 

aaSft? c 

others, A. 1 **<939 *?' 'ood.Ludhiana an d 

?3J%g& ( c ~ & 3W2X*: 

certain rights in the sa me W* 
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resist successfully (he plaintiff pre-emptor’s suit. 
With this proposition in general there need be no 
quarrel but the acquisition must he acquisition in 
iact. i. e. an indefeasible acquisition. in our opinion 
this ruling is not relevant to the facts before us We 
would prefer to tollow the Allahabad view and hold 
that the later sale deed cannot be utilized successfully 
lo defeat t f<o plaintiff’s right of prior purchase. We 
will, therelore, accept this second appeal, set aside 
the decrees of the Courts below and decree the 
plaintiff's suit with cosis throughout. 


Before Chief Justice (R. B Ganga Nath) 

and 

Mr. Justice Masud Hasan. 

2999 _ 

-- TARACHAND CHAUDRI (Defendant) 

Satcan 12 — Appellant. 


Versus 

SHAM LAL BAYU — (Plaintiff) and KANTH 

BAYU AND ANOTHER—(DEFFNDANTS) — RtSPONDENTS. 

Civil 2nd Appeal No. 27 of 1999- 


Mr. Jia LaL JC'Lam —Advocate for the 

Appellant. 

Mr. Hirdey Nath Dar - Vakil for Sham Lai 
Respondent. 

Hindu Law - Ascetic sanyasi—Rituals tiecessary 
for renunciation—Otherwise no exclusion from in• 
her Hence. 

A person does not become a sanyasi by merely 
declaring himself a sanyasi or by wearing clothes 
ordinarily worn by sanyasi v. He must perform the 
ceremonies necessary for entering the class of sanyasis ; 
without such ceremonies he cannot become dead to 
the world. 


1. L R. 52 Allah. 789 referred lo — 
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Hindu Law-Adoption-Bar to adoption in the 
presence of a son real or adopted. 

Vo per ton can be taken in adoption in the 
pre*enc° of a son whether real or adopted. 

1. L,. R. 12 Cal. 406 relied upon. 

Appeal from the decree of the Senior 
Sub-ordinate Judge Srinagar (PanditRam Nath 
Sharma) dated 27th Phagon 1998 upholding that 
of the City Munsiff Srinagar (Pandit Nand Lai, 
Matoo). 


Per Masud Hasan J. -This civil second appeal 
arises out of a suit for declaration and is the 
defendant’s appeal. The declaration sought is that 
two-thirds of certain house property belonged to 
Sham Lai, the plaintiff, as an adopted son of 
Tika Ram and was not liable to attachment and 

m 6 riK ln » eXeCUtlC>I ? i^ of a Hecree passed against 
Mad ho Bayu and Kanth Bayu in favour of the 

defendant Tarachand Cha u dri. The suit arose in 

the following circumstances: A decree on the basis 

of a mortgage deed was passed on 12th Chet 1991 

for Rs. 300 m favour of Tarachand, the defendant, 

against Madho Bayu and Kanth Bayu. In execution 

of that decree Tarachand attached two-thirds of 

^rt?° USe was the Sub Ject matter of the 

r A i tb S Sta , ge “ objection was preferrred 

not liaKL. P iaint * ft » ^at the property was 

“? t . bable to attachment and sale in the execution 

who th L deCree , ?!? ^ e S ati °a was that Madho Bayu 
™ h ° was adopted by Tika Ram had become a 

Kanth had .T enounced the world and that 

Kanth Bayu another son of Tika Ram, who was 

aft f er tbe adoption of Madho Bayu, was taken 
m adoption by Thakur Bayu. Therefore Tika Ram 

(the U plaintiffs ^ with no took hiS 

% Plaintiff) n adoption and that the proDertv 

of d Madho £ evolved , u P° n him to the total exclusion 
dho Ba / U aad Kanth Ba yu and, therefore the 
against these persons hadno eSec? 

P tne property thus inherited by Sham Lai. 

r^rT* 16 ° b j cction was dismissed by the executing 
Court and. an a consequence, this suit tadSStbS 
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was preferred. The defence to the suit was that 
Madho Bayu ha l not become an ascetic and bad 
not renounced the world ; that Kanth Baya was 
not adopted by Thakur Bavu and that Sham Lai 
was not adopted by Tika '{am Bayu and in the 
alternative the adoption if made, was illegal and 
that Sham Lai had no right or tittle to this 
property which was liable to attachment and sale 
in the execution of the decree. 


The trial Court came to the conclusion that 
Madho Bayu h«id become an ascetic and had 
renounced the world; that Kanth Bayu had been 
adopted by Thakur Bayu and that Shim Lai had 
been adopted by Tika Ram Bayu and tnat he 
had proved his title to this property. It was held, 
in these circumstances, that the property was not 
liable to attachment and sale in the decree of 
Taiachand. These undines were affirmed in appeal 
by the learned Senior Subordinate Judge of Srinagar 


In this second appeal on behalf of the defendant, 
the learned counsel has raised a point which 
appears no to have attracted the attention of the 
Courts below. He concedes that the finding with 
regard to adoption of Kanth Bayu may not be 
challenged. The argument is that the finding with 
regard to the turning as an ascetic of Madho Bayu 
and his renouncing the wcr! 1 is erroneous and has 
been arrived at on a complete misconception of 
the legal position in this behalf and that it is based 
upon no evidence at all. In the event of 
Madho Bayu not being proved to have renounced the 
world in the man er contemplated by law the 
adoption of Sham Lai Bayu would automatically 
become illegal and the decree would be binding 
upon the property which was mortgaged by 
Madho Bayu in collaboration with Kanth Bayu. 
We have examined this aspect with care. It has 
been conceded before us that t e on‘y evidence 
on the record of this case with regard to the finding 
that Madho Bayu lias renounced the wor.d are 
bald statement made by witnesses that he had 
become tarukul-dunia. This, it would appear, i 
not sufficient fer the purpose ot the question 
whether Madho Bayu was or was not left with 
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any interest in the property wKch would be 
inherited by him from his father Tika Ram Bayu. 


) 

%■ 


1 he law in this behalf has been laid down 
with sufficient claritv in Mul'.a’s Hindu Law where 
it is stated that a person dees not become a sanyasi 
by merely declaring himself a sanyasi or bv wearing 
clothes ordinarily worn bv sanvasis. He must perform 
the ceremonie' necessary for entering the class of 
s inyisis ; without such ceremonies he cannot become 
dead to the world. This proposition is affirmed in 
a ruling of th^ir Lordshii s of the Allahabad 
High Court contained in Baldeo Prisid Vs Ary a 
Priti Nithi Sabha and others , 52 Allahabad 789, 
1. L. R. In that case theii Lordships remarked 
that the post-ilant has to perform certain es¬ 
sential ceremonies including Prajafathiyeshti and 
Viraja hom am. Their Lordships quoted the obser¬ 
vations of -rinivrsa Aiyangar, J. in Kondol Roiv Vs. 
Swan.ulavaru and thers. (40 Indian Cases 535) 
“Then he has to perform Prajapathi■•es'-'ti or agneshti 
and finally Viraja h imam. These are sacrifices in 
fire and are purificatory ceremonies. At the end of 
the ceremonies the postulant has no property at all, 
for even the sacrificial vessels if they are of wood 
must be burnt in the fire and if they are of metal 


must be given to the priest.” Their Lordships then 
remarked “He then takes leave of his sons and 
standing in water utters a mantra three times to the 
effect that he has given up his desire for sons, 
wealth, world and everything. He does not become 
a sanyasi till the mantra is pronounced. This 
procedure is staged to be common to all sani/atis 
In the Madras case referred to above (also reported 
in A. I. R. 1918 Madras 402) the question of the 
relinquishment by the postulant was discussed at 
length in the light of original texts and it was held 
that proof of the perfor nance of these ceremonies is 
of the essence in considering the question whether a 
certain person has renounced the world in terms con¬ 
templated in the Hindu Law. Their Lordships went 
on to remark “The essence of such sanyasam, as the 
word itself imports, is the relinquishment of all proper¬ 
ty and world y concerns even of the desire for them. 
In the raithireva Upunished, it is said: ‘not bv 
words not by son., not by wealth, .. but 
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by relinquishing these some obtained immortality.’ 
“Getting out of the desire for sons, for wealth, and 
the world, a Brahmin goes into mendicant state-” 
It was emphasized “The rituals to be followed by 
a person desirous of becoming a sanyasi are indicated 
in the Smiritis and are set out in detail in the 
works of the commentators and text book writers.” 
Reference to these text books writers is given 
and it is remarked that without the performance 
of these ceremonies it could not be assumed that a 
man has renounced the world. 

The plea that Madho Bayu had turned an 
ascetic and had renounced the world was a plea that 
was taken by the plaintiff in this case and it was, 
therefore upto him to apply his mind to the relevant 
law and prove by cogent and trustworthy evidence 
that these essential requirements of law were fulfilled. 
We find that no attempt has been made to do this. 
On the contrary it is rather strangely argued before 
us by the learned counsel on behalf of the plaintiff 
that the defendant had not raised this plea in the 
written statement. We find that the Court was 
prevailed upon to strike a definite issue on this 
question on the pleadings set up in the plaint and it 
therefore lay heavily upon the plaintiff to discharge 
the burden that was upon him in this behalf. In 
view of the rulings cited above it would be obvious 
that mere statements that Madho Bayu had become 
taruk-ul-dunia would neither mean that he had 
renounced the world nor that he had lost all interest 
in the property. Coming closer to the facts of the 
case we find that Madho Bayu’s having renounced 
the world is not borne out by the circumstances 
obtaining. The deed of mortgage dated 19th Poh 
1980 on the basis of which the original suit resulting 
in the money decree was brought was executed by 
Madho Bayu and Kanth Bayu jointly long after the 
death of Tika Ram Bayu. This fact alone shows 
that Madho Bayu had, by no manner or means, 
eschewed interest in the property that he inherited 
from his father Tika Ram and that this plea at this 
stage is conveniently put up only for the purpose of 
defeating the decree which was ultimately passsd 
against him and Kanth Bayu on the basis of the 
mortgage deed executed by them. There is further 
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evidence in this case that certain improvements in 
thi> house were effected by Madho Bavu himself. In 
this state of affairs neither the legal requirements 
of a postulant renouncing the world are proved nor 
do the circumstances lead to the inference that, as a 
matter of fact, Madho Bayu had renounced the world. 
We, therefere, set aside the finding arrived by the 
Courts below in this behalf. 


There then remains the question of Sham Lai’s 
own adoption to be taken into consideration. 
Sham Lai laid claim to this property on the ®round of 
his being an adopted son of Tika Ram. He* asserted 
that Madho Bayu adopted by Tika Ram earlier had 

son born to Tika Ram 
hunself, namely Kanth Bayu, had been taken in 
adoption by Thakur Bayu and, therefore. Sham Lai 
was adopted by Tika Bayu. The validity of this 
adoption is put m areat jeopardy by the finding 
arrived at by us that Madho Bavu had not renounced 
the world. Without gong into the question whether 

„ was or was not adopted the fact that 
Madho Bayu, the adopted son of Tika Ram, was 

ST“ d Y ® existence would render the adoption of 

Y \ Bay \ T mvahd - Th e rule of Law in this 
? n ebaI j ,sclear * No Person can be taken in adoption 
in the presence of a son whether real or adnntpd 
This proposition finds support from a ruling of *their 

contained^ in Akhoy 

Chunder Bagcht and others Vs. Kala Pahar Haii 
another, 12 Calcutta 406 in which their T * 

4 M ed a °°T h !, r - rulin e °f their own Board contained 

is 

w^e'pieaseTto 

did allow them to\d op UnThfs manner ft 
done lawfully according to Hindu law 'it* ha°i Ul< i be 
clearly settled by this Commiftfr** ^ had been 
Run gam a Vs Atchnmn case of 

ed son could' not, during We UkoFth a " a , d ° pt ' 
adopt a second son Thea^h™-.- that adopted son, 

~ An 

was decided 
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as the highest judicial tribunal is concerned this 
question is finally decided. In this view the adoption 
of Sham Lai would not be a valid adoption. His 
claim, therefore to this property fails. That being 
so the property must be considered to be belonging at 
least to Madho Bayu one of the judgment-debtors of 
the decree. In these circumstances the suit for dec¬ 
laration that the property in dispute is not liable to 
-.im..iiiiient and sale in Tarachand Chaudri*s decree 
must be dismissed. 

We allow this appeal with costs, sei aside the 
decree of the Court below and dismiss the plaintiff’s 
suit. 


Before Officiating Chief Justice (Mr. Janki NathWazir) 

ana 

Mr. Justice Haveli Ram. 

1999. - 

—- KRISHNA BAYU— ' Appellant 

Jeth 24 


Versus 

KANTHA BAYU and othe -s-Respondents 


Civil 1st Appeal No. 27 of 1998. 

Hindu Law Inheritance (Amendment) Act-[XVII 
of 1997)—whether retrospective in effect. 

Held that Act XVII of 1997 is not retrospective 
in effect and does not a^piy when the succession opened 
before that Act came into force. 

Appeal against the order of the District 
Judge Srinagar (Lala Mul Raj) dated 24th Maghar 
1998. 

Mr. Sundar Lal—A dvocate for the Appelant. 

MR. Samsar Chand— Vakil for the Respondent No. 1. 
t per Haveli Ram J.— Zin J Bayu, son of Hari Bayu 
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and gran-Ism of Anand Bayu, di*d on 12th Baisakh 
1^96. He had some money in deposit in the Post 
Office Savings Bank. After his death ihree applica¬ 
tions tor grant of succession certincate to realize this 
deposit were made to the Distric t Jodg<-, Kashmir. 
The fist application was made by Krishan Bayu who 
is the grandson of Ram Bayu and son of 
Prakish Bayu. Zinda Bayu’s father Hari Ba>u and 
Kristian Bayu s grandfather Ram Bayu were 
brothers. The second application was made by 31st. 
Rich Mali a sister of Zind Bayu deceased and the 
third app ication wos made by Jshar Bayu a n d 
Kaath Bayu, sons ol 1 1st. Rich Mali. Krishan Bayu 
claimed the succession certificate on ti.e ground that 
he had been auopte i by Ram B iyu as his son. Mst. 
Rich Man alleged that the deposit in question had 
been gitted to her by Zind Bayu in his life-time. 
Jshar Ba>u and Kanth Bayu relied on a ffiit of 
immovable property in which they had been 
described as hems of Zind Bayu who had executed 
the ot-ed ol gilt. The learned District Judge decdned 
to decide the question of ivrishen Bayu's adoption by 
Ram Bayu on the ground that it was too complicated 
quebt/on to be decided in a summary proceeding 

Hind!? r nature - He » however, herd that unler the 
Hindu Law, according to the Mitakshra school a 

sister comes before a sisters' son and sister's son 

comes before the paternal uncle’s son's son. He 

had superior'ckim 

or^r a Krishan a Bayu^has Against this 

Kantt^Bayuaad Istmr Bayu, ££ bee^aC T' 
respondents in this appcah The third “ 

Ragho Bayu who is the own brother J! B, t ^ ndcnt * 

iris f-ss 

objection'that this anneal ic a preliminary 

a. 
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the District Judge. He argues that the proper 
remedy for the appellant is to apply for the 
revocation of the certificate which was ordered 
to be issued in favour of Mst. Rich Mali. There is 
no force in this preliminary objection. In the first 
place the succession certificate was never issued to 
Ms*. Rich Mali because she failed to furnish security 
and died without furnishing it When there is no cer¬ 
tificate in existence which can be revoked, an ap¬ 
plication for its revocation does not lie. Secondly, 
the remedy of appeal is alternative with the remedy 
of an application for revocation. Thirdly, the sons 
of Mst. Rich Mali, in their fresh application for a 
certificate which is pending before the District 
Judge, have not impleaded the appellant as a party 
and, if a certificate is issued to them without hear¬ 
ing the appellant, the latter may not have any right 
of appeal against that order. As the decision under 
appeal affects the right of the appellant to the 
succession certificate for which he has prayed, he 
is obviously entitled to appeal against the order 
even though the person in whose favour it was issued 
has died. The preliminary objection is, therfore, 
overruled. 

The learned District Judge is perfactly correct 
when he says that under the Mitakshra Law of 
inheritance a sister has preference in the order of 
succession over the sister’s sons as well as over the 
paternal uncle’s grandson. But this is the position 
of that law alter the enforcement of the Hindu 
Law of Inheritance (Amendment) Act XVII of 
1997 which came into force on or after 23rd day of 
Maphar 1997. Zind Bayu, however, died on 
12th Baisaklt 1996 before this amendment in law had 
come into force. Act XVII of 1997 is not, how¬ 
ever, retrospective in effect. This the opinion of 
Sir Dinshaw Mulla which he has given at page 43 of 
his Hindu Law, 9th edition. To the same effect is 
the decision in I. L. R 58 Madras 238 wherein it was 
held that the corresponding British Indian Act II of 
1929 was not retrospective and did not apply when 
the succession had opened before that Act came into 
force. In the present case the succession opened on 
12th Baisakh 1996 when Zind Bayu died. 
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Act XVII of 1997 had no application inthe present 

case. Under the Mitakshara Law as it stood before 

ihis amendment, a sister was not heir at all, except in 

Bombay and Madras Presidencies, and a sister’s son 

ranked as a bandhu and could succeed only after the 

sPindas had been exhausted. A paternal uncle's 

grandson is a gotraj spinda and as such he is entitled 

to preference over a sister's son under the law as it 

stood before it was amended by Act XVII of 1997 

rhe view of the law taken by the learned District 

Judge is not, therefore, correct and the order which he 

has passed m favour of Mst. Rich Mali cannot be 
maintained. 

is not necessary for this Court to decide at 
this stage as to who is prtma facte entitled to a suc- 
ces^on certificate. The sons of Mst. Rich Mali ?e- 

“3? u P° n a document which ha* been variously des- 
^.ed as a deed of gift or as a will. In this^ocu- 
ment Zmd Bayu stated that he had gifted away his 
house to his sister’s sons whom he deseribed as*heirs 

me»t S P £r r o y „ ? “ 3 *“•*» whether this do e C u S 
£Lj ? operate as a will. For a document 

...P era * e ^ a will there must be some dis 

SS 

pertv ^ SSi? m * y T 1 a T ount to disposition of pro- 
p rty. Keliance is also placed on behalf of 

on bllSdf of the a l com B ro “ i ^e-deed but it is contend^" 
fated oMv to ^ appe S? Qt that this compromise re- 
to do S§th tlSXif r P r °P ert y and had nothing 
Bank Tt jc o d ®P? slt m the Post Office Savings 

appellant thatifzLd 'B ^ • 1 ^ rn ® d . counsel for the 
of this deposit to lulf o y T u , 1 ? t , e . nded to make a gift 
to prevent him Rlcll .Mali there was nothing 

withdraw tkmLpu? a W ^ tte S authori ty to her to 

There is, hot® efVo °m!«o ^ 
ments of this these two docu- 

alleged that thi* h*P° s it. Mst. Rich Mali no doubt 
Zinl Bayu in bee ? to ter by 

the record ^ supnort ^ fhif 7, 6 no ev id®ce on 

however, mattew P ffir These 

decide and the District Judge to 

to them at mssthS* opR ? on regard 

which have resulted from *,^ ircumstanees 

m ted from the death of Mst. Rich Mali 
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and have made the previous order in her favour of 
the learned District Judge infructutuous we direct 
that he should decide afresh in the light ot the above 
remarks as to who is prim a facie best entitled to a 
succession certificate with regaid to this deposit. 
The order under appeal is set aside but we make no 
order as to costs. 


Board of Judicial Advisers. 

Before Hon'ble Chowdnary N iatnat Ullah : President. 

Hon'ble Sir Jai Lai 
and 

Hon'ble Faiz B . Tyabji. 

DEDAR SINGH— Versus —RAM BHEJA SHAH. 
Civil Appeal No. 6 of 1942. 


Civil Procedure Code (Act X of 1977)—Order 34 
Rule 6—Recovery of balance due on mortgage in suit for 
sale—Time for passing ‘he personal decree. 

Though the normal time for passing the personal 
decree , upon determining the pers< nal liability of the 
mortgagor, is after the sale of the mortgaged Property, 
the rule may be relaxed in exceptional cases. 

Agriculturists' Relief Act (/ of 1983)—Mortgage 
suit— Prayer for recovery of amount by sale of mortgaged 
property and balance from other property and person of 
the defendant—Whether Act applicable before the 
personal liability of the defendant is enforced. 

Held that Ihe Agriculturists' Relief Act is 
clearly applicable before the personal liability of the 
defendant is enforced and that, he is entitled to relief 
under that Act before any execution of the personal 
decree can lake place against him. 

The Board desires to note that it is of utmost import¬ 
ance that the sub-ordinate Courts should ordinarily 
decide ihe questions raised under the Agriculturists’ 
Relief Act at the earliest possible stage of a suit specially 
because on the correct decision of the question some- 
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times depends the jurisdiction of the Court to entertain 
the suit. 


Appeal against the order of the High Court 
of Judicature, dated 7th Phagon 1997. 


Pt. Jia Lal Kilam—A dvocate for the Appellant. 

Pt. Amar Nath Kak— Advocate for the Respon¬ 
dent. r 


The judgment of their Lordships was delivered 
by— 


. sir Jai Lal. —Dedar Singh has appealed 

to His Highness the Maharaja Bahadur against an 

°l th ® Hlg 3 Court P assed on 18th February 
i? 41 - B y th| s order the learned Judges of the High 
Court affirmed an order passed by the Additional 
District Judge of Mirpur on the 9th of Maeh 1998 
declining to give to the appellant the benefit of the 
provisions of the Agriculturists’ Relief Act, 1983. 

The facts are that on the 4th of Assuj 1982 the 
appellants executed a mortgage-deed for the princi- 
pa sum of Rs- 7,000 in favour of the respondent 
This amount was repayable with interest at 9 pci 

After allowing a deluction of Rs 3 600 

the ZSggJlA 

cfent tn m °! gaged P^rty be found to be insuffi- 
ient to pay the amount due to the plaintiff t> 
balance be recovered from tho plamtltf * Lie 

6 neA ct. lhis preliminary objection 
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was, however, met by the plaintiff with the reply 
that the Act did not apply to the transaction in 
suit : in other words that it did not apply to a suit 
instituted on the basis of a mortgage-deed. This 
reply of the plaintiff having found favour with the 
learned trial Judge, the preliminary objection was 
over-ruled on the 10th of Katik 1990. Against this 
order a petition for revision was presented in the 
High Court and a Division Bench of that Court 
held, for reasons which this Board need not examine in 
this appeal, that the Agriculturists’ Relief Act did not 
apply to suits for recovery of money by sale of 
mortgaged property as such suits were not "ordinary 
money suits of the type contemplated by the 
Agriculturists’ Relief Act”. The learned Judges further 
observed that it was premature to decide what would 
happen in the event of the success of the plaintiff 
and tlie consequent sale of the mortgaged property 
and the sale proceeds being found to be insufficient 
to discharge the decretal amount. They added that 

"It will then be for the decree-holder to apply 
to the Court to recover the balance by sale 
of other property of the judgment-debtor. 
At that stage the Court will go into the 
question of the balance being legally recover¬ 
able from the judgment-debtor. It will be 
at that time that the judgment-debtor can 
urge what he is now urging before the 
Court regarding the assitance that he wishes 
to derive from the Agriculturists’ Relief 
Act. 

The application for revision was, consequently 
dismissed. 

When the case went back to the trial Court the 
learned judge passed a preliminary decree for sale for 
Rs. 7,672-9-6 with costs of the suit and future interest 
at tlie agreed rate from the institution of the suit 
upto the date of the satisfaction of tlie decree A 
date for the deposit of the decretal amount by the 
mortgagor was tixed but as he failed to do so within 
the prescribed time a final decree was passed on the 
14th of Baieahh 1992. In that decree a direction was 
given that the mortgaged property be sold and the 
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sale proceeds be paid to the decree-holder and that 
if there be any balance of the sale proceeds the sum 
shall be paid to the defendant but that if the full 
amount due to the plaintiff be not recovered from 
the sale proceeds of the mortgage property, then the 
balance due to him shall be recoverable from the 
person and other property of the defendant. It was 
also provided that when execution shall be taken out 
against the person or the other property of the 
defendant then action would be taken in accordance 
with the order of the High Court dated 7th Chet 1990 
that is to say : — 


“at the time when the plaintiff applies for the 
execution of the decree, the plea of the 
defendant regarding the assistance that lie 
can derive from the Agriculturists’ Relief 
Act will be decided.” 


The mortgaged property was consequently sold 
and out of the sale proceeds Rs. 5,660-2-6 was paid 
to the mortgagee and Rs. 6,172-2-6 was still found 
to be recoverable by the mortgagee on the 25 th of 
Maghar 1994 and for this amount the mortgagee 
proceeded to execute his decree against the other 
property of the judgment-debtor. 1 e was, however 
met by two objections ; (1) that before the decree- 
holder could proceed against the other property of 
the judgment-debtor, it was essential that he should 
apply for and obtain a personal decree under the 
provisions of Order 34 Rule 6 of the Code of Civil 
Procedure and (2) that assuming that the order of the 
High Court concluded the judgment debtor so far 
the prayer of the plaintiff for sale of the mortgage 
property was concerned, he was entitled to claim 

relief under the Agriculturists’ Relief Act of 1983 as 

to the personal covenant, in other words the covenant 
o pay the balance out of his other property. The 
learned Additional District Judge repelled the obiec 

5 t°h ° rd r , 3 :' Rule 6 b y his order dated 

5th par 1996 and then proceeded to examine the 
parties with reference to the second objection and 

lQ S 9fi TK th3t ob i ect i on ^so on the 9th of M *h 
tn 9 ?h The mortgagor judgment-debtor then appealed 

1996 h Court 1 from the order dated 9tli o?V/gA 

1996 . This appeal was dismissed by that Court on 
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the 18 th of February 1941 . 

At hearing of the present appeal before this 
Board the learned counsel for the appellant again 
urged that before the Court could proceed With the. 
sale of the other property of the judgment-debtor 
it was <egallv necessary for it to pass a personal 
decree under Order 34 Rule 6 of the Code of Civil 
Procedure. The object of this objection apparently 
was to secure an additional ground in support of the 
second objection relating to the applicability of the 
Agriculturists Relief Act. It appears, however, that 
the appellant not having appealed from the order of 
5th Har 1916 passed by the Additional District 
Judge that order has become final and conclusive 
between the parties, and consequently it is rightly 
contended by tlie respondent that it is no longer 
open to the appellant to urge that a personal decree 
under Order 34 Rule 6 be first passed against him. 
It further appears that when the trial Court directed 
in its final decree that the amount which might 
remain still owing to the plaintiff-mortgagee after 
payment to him of the sale proceed* of the mortgaged 
property shall be recoverable from the other proper¬ 
ty of the mortgagor, that Court must be deemed to 
have held that, under the terms of the mortgage-deed, 
the mortgagor was personally liable for the balance. 
This obviated the necessity of determining the question 
of personal liability of tlie mortgagor at a late stage 
after the side of the mortgaged-property. It is no doubt 
true that strictly speaking the question of personal 
liability of the mortgagor should be considered after 
the mortgage property has been sold in pursuance of 
the final decree for sale. This clearly follows from 
the wording of Order 34 Rule 6 of the Code of Civil 
Procedure which provides that 

“where the net proceeds of any sale held under 
the last preceding rule are found insufficient to pay 
the amount due to the plaintiff the Court on an 
application by him may, if the balance is legally re¬ 
coverable from the defendant otherwise than out of 
the property sold pass a decree for such balance.’’ 
The last preceding rule referred to above relates to 
the passing of a final decree, the sale of the mort¬ 
gaged property and the disposal of the sale proceeds. 
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This rule has been the sub ect of interpretation by 
the High Courts in British India but only one case 
need be mentioned as an illustration ol the view that 
has generally prevailed. In 1930 Allahabad O9 (A I. 
R.) a Full Bench of the Allahabad High Court 
held :— 


“That the proper stage for deciding whether 
the personal remedy of the plaintiff-mortgagee is 
barred, is after the net proceeds oi the sale have 
been found to be insufficient to pay the decretal 
amount and so long as that has not been ascertained, 
no question for the passing of a personal decree 
really arises.” 

This, however, is not an inflexible rule. In 47 Cal¬ 
cutta 370 (I. L. R.) their Lordships of the Privy 
Council in construing the analogous section 90 of the 
Transfer of Property Act held :— 

“That it was not necessary to put such a con¬ 
struction to section 90 of the Transfer of Property 
Act as would establish as a condition precedent to 
the power of decreeing personal payment of the 
balance that the mortgaged property must first be 
sold and found insufficient to satisfy the decree. 
The words of the section are satisfied in a case where 
the Court passes a decree that on the happening of 
the event when the net proceeds of the sale are 
found to be insufficient, the balance should be paid ” 
From this it would appear that though the normal 
time for passing the personal decree, upon determin¬ 
ing the personal liability of the mortgagor, i s after 
the sale of the mortgaged property, the rule may be 
relaxed in exceptional cases. The case before their 
Lordships related to a decree passed on a com¬ 
promise. 


In the opinion of the Board, therefore aDart 
from the fact that the ^ppeHant i s debarred from 

raising this question owing to his failure or omiLion 
to appeal against the order of the 5 th of Har iqq 6 and 
n view of the form in which the decree of the 'tr al 
judge was passed, which decree again ■ he did not 

there ls no substance in his objection 
that the decree under Order 34 Rule 6 should 3 have 
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determined^ and the extent of his personal liability 

• ^ ut ^ or ^ iat reason the appellant cannot be de¬ 
prived of his right to seek relief under the Agri¬ 
culturists’ Relief Act if he is otherwise found to be 
entitled to it. It is not necessary to examine the 
grounds on which the learned Judges of the High 
Court held that the provisions of the Agriculturists’ 
Relief Act, 1983 , did not apply to suits brought in the 
form as in the present case. But this Board does not 
wish to be understood to endorse the opinion of the 
High Court. It is possible that, in view of the 
phraseology of section 3 of the Agriculturists’ Relief 
Act, the matter will have to be considered when a 
suitable opportunity arises. The provisions of the 
Act, however, are made applicable under section 3 , 
inter alia to 

(b) suits in which the defendant is an agri¬ 
culturist for the recovery of money alleged 
to be due to the plaintiff on account of 
money lent or advanced to the defendant 


and to... 

written or unwritten engagements for repay¬ 
ment of money not otherwise provided 
for : 

Prima facie this would include all suits to recover 
loans whether secured or unsecured. In any case 
there is no manner of doubt that when the question 
of personal liability of the defendant arises the pro¬ 
visions of this Act clearly apply and this appears to 
have been the view of the High Court as well. But 
difficulty was felt by the Additional District Judge 
and later by the learned Judges of the High Court in 
applying the provisions of the Act to this case at 
the stage after the sale of the mortgaged property. 
Their view seems to be that the Act can be made 
applicable at the initial stages of the suit and only 
where the suit is purely for a simple money decree 
I against the defendant. But a suit of the description 
1 of the present suit, involves a double prayer ( 1 ) fo? 
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the sale of ; the mortgaged property and (2) for a 
simple money decrcee in case the sale proceeds are J 
found to be insufficient to satisfy the plaintiff’s I 
claim. Assuming that the view of the High Court j 
as to the inapplicability of the Act to suits for sale j 
of mortgaged property to be correct, there is no j 
reason to hold that it does not apply to the second * 
prayer. It must be observed in this case that the 
appellant sought relief under the Act at the first 
hearing of the suit and that it was ordered by the 
High Court and that order of that Court was in¬ 
corporated in the final decree of the trial Court, 
that the question of his being entitled to relief 
under the Act would be considered after the sale 
of the mortgaged property. There is no reason to 
deprive him of thus right now that the action is 
being taken to recover the balance of the decretal 
amount from him personally by attachment and 
sale of property other than the mortgaged property. 
The Act applies to suits and the proceedings relat¬ 
ing- to the passing of a personal decree or to the 
ascertaining of the amount personally due from the 
mortgagor must be deemed to be proceedings in the 
suit. 


That the protection afforded by the Act could 
have been invoked at the time of the passing of the 
personal decree under Order 34 Rule 6 or earlier 
wnen the suit first came up for hearing so far as 
the personal liability of the defendent is concerned 
is conceded by the respondent. His only con¬ 
tention before this Board is that the personal 
decree having already been passed the question 
ought not now be allowed to be agitated. But 
personal decree has not been passed yet in the sense 
that the extent of his liability to pay with due 
regard to _ the provisions of the Agriculturists’ 
Relief Act has not yet been determined. This 
might have been done at an earlier stage of the 
suit but it was postponed till after the sale of the 
gortgage-property under the order of the High 

,, The other objection of the counsel^fche decree- 
holders is that in this case an anamoHus position 
might arise, if effect is given to the provisions of 


N« DAFT, ■. a. it § t 
Valdl C+urt. 
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the Agriculturists* Relief Act at this stage. For 
instance, he contends, that if as a result of the cal¬ 
culation of the amount due by the application of 
the provisions of the Act the amount due to the 
decree-holder is found to be less than what has al¬ 
ready been recovered by him by the sale of the 
mortgaged property, an order may possibly be 
passed for tne refund of the balance. This con¬ 
tingency, however, cannot arise in the present 
case, because so for as the decree for sale is con¬ 
cerned, the provisions of the Act have, rightly or 
wrongly, been held to be inapplicable and this decision 
must be deemed to be conclusive between the parties. 

It is also possible that in this case, having regard 
to what has already happened, all the provisions of 
the Act may b# found to be inapplicable or inap¬ 
propriate. This, however, is a matter on which the ' 
Board expresses no opinion, but it is of the opinion 
that the Agriculturists’ Relief .r.ct is clearly applicable 
before the personal liability of the appellant is en¬ 
forced and that, in view of the order of the High 
Court, he is entitled to relief under that Act before 
any execution of the personal decree can take place 
against him. The Board desires to note here that 
it is of utmost importance that the subordinate 
Courts should ordinarily decide the questions raised 
under the Agriculturists’ Relief Act at the earliest 
possible stage of a suit specially because on the 
correct decision of the question sometimes depends ‘ 
the jurisdiction of the Court to entertain the suit 

The consequence is that the Board humbly 
advises His Highness to set aside the order of the 
Courts below and to remit the case’'to the High 
Court with a direction to remand it to the executing 
Court to apply the provisions of the Agriculturists’ ; 

. Relief Act to this case as totlie amount recoverable 
from the other property and person of the mortgagor: 
The executing Court will apply only those provisions 
of the Act which may be found to be applicable to 
the circumstances of the case. The appellant will 
have his costs against the respondent of this appeal 
and of the in the High. Court with the con¬ 

sequence tJn^The order of the High Court as to 
the co^ts of the’ appeal^before it must be set aside.'* 

7 - * 
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..Board of Judicial Advisers. 

Before Hon’ble Chowdhari Niamat Ullah, President 

Hon’ble Sir Jai Pal and 
Hon’ble Faiz B. Tyabji 

Civil Appeal No. 2 of 1942. 


1942 
July 3 
1999 


Har 20 


BELT RAM and another Versus SAMUN and others 


Possession—Suit based on previous possession of 
house, brought many years after dispossession—remedy 
under section 9, Specific Relief Act, 1977 to f^ e su *t 
within six months, not availed of — effect. 


The object of possessory suits under section 9 of the 
Specific Relief Act is to discourage people from taking the 
law into their .own hands, howevet good their title may 
be ; the mere omission of the party dispossessed to avail 
himself of a possessory suit, which has to be brought 
within six monks, cannot be deemed as amounting to 
acquiscencc in the act of the dispossessor, so as to deprive 
the party dispossessed of his right to rely on his previous 
possession in an action of ejectment against a trespasser. 

Appeal against the decree of the High Court 
of Judicature dated 22th Chet 1996. 


Mr Dewan Chand S harm a— For the Appellant?. 


Mian Ahmed Yar 


— For the Respondents. 


The judgment of their Lordships was delivered by 

Hon’ble Faiz B. Tyabji. —This appeal is concerned 
mainly with the question of the extent to which a 
person m possession ought to be protected against 
dispossession otherwise than in due course of law. It 

x Ut of , liti § ation concerning a house and trees 
whjch formed part of the estate of one Buddha. He 

S leavin S his widow Mst. Durgi to take under the 

trees a n widl ? w s 65(316 in ‘he said house and 

a wiWs e? U . rg - ““V 0 have held some time 

L™ i wA^ t „ at ®. ,in th .e house and treesTand then to 

a rdit.in £ , t ,s h Kfi tl n e VlUage ' J Apparently she took to 
a religious life, and renounced the world. She has not 
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been heard of for more than seven years, and may, 
therefore, be presumed to be dead under the provisions 
of the Evidence Act of 1977. 

T\iO sets of reversioners, entitled to succeed to 
the property of the deceased Buddha after the 
termination of the widow’s estate, have stirred them¬ 
selves by waj of litigation and otherwise about his 
estate. These sets of reversioners may conveniently 
be referred to as the appellants and the respondents. 

n the course of the two suits in which their litigious 
activity took form, and with which this appeal is 
concerned, the two sets of reversioners were ranged 
against each other on opposite sides ; each set being 
alternatelj- plaintiffs and defendants. The respon¬ 
dents have proved their title to a 1/13th part of the 
house, and have admitted in the appellant’s title to 
a similar share therein. The dispute is with reference 
to the rest of the house. 

Some time prior to the year 1982/1925 the 
appellants got into exclusive possession of the whole 
of the house- It is not proved that this possession 
was obtained otherwise than peacefully. A great deal 
of conflicting evidence was given on the point, but 
little of it has been accepted by the Courts entitled 
to appreciate it. and it may be neglected except to 
the extent that it establishes the facts stated. 

The first of the said two suits was. in conse¬ 
quence of the appellants’ exclusive possession of the 
house, instituted on 4-9-1982/18-12-1925 by the 
respondents who claimed possession from the appel¬ 
lants The decision in the said first suit, given on 
31 2-84/’. 3-6-1927. was to the effect that the res¬ 
pondents were entitled to a 1/13th share of the said 
house and it was ordered that they be put in posses¬ 
sion of this part. 

The respondents, thereupon, seem to have taken 
steps to get the decree in their favour executed 
W ith reference to the course that the proceedings in 
execution tjpok, there is no direct evidence. Some 
mis apprehension may possibly have existed as is 
indicated by two documents. (1) Cn 19-8-198P/4-12-1931 
a receipt was given to the Court by the first lespon 
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dent (who was obviously taken to act on behalf of all 
the respondents) reciting the "order from the Court for 
the possession of the house," and stating that "posses¬ 
sion was hereby taken of 1/13 th portion, through 
Nand Lai peon." (2) Subsequently on 6-6-1990/ 
21-9-1933, an affidavit was sworn by the same 
respondent to the effect that he had taken possession 
of a 1/13th portion of the house and of no more; that 
the rest was not under his possession that no tact had 
been concealed. 


But these documents do not show what form 
the execution proceedings resulting from the said 
first suit took. On the other hand there seems to 
be no doubt as to the steps that the law of procedure 
required to be taken for executing the decree ; and 
it must in the absence of evidence to the contrary 
be assumed that the proper procedure was followed. 


The decree in the first suit was to the effect 
that tlie respondents were to be given possession of 
a portion of t Ik- house viz. a i/i 3 th share in it. As 
no partition had been sought or effected, it was 
impossible for the respondents to take possession 
irom the appellants of a particular part of the house 
representing the i/i 3 th. Possession of a i/i 3 th of the 

house could be delivered to the respondents only by 

putting them in possession jointly with the appellants 

The proper mode of executing the decree was theie- 

fore, to proceed under the Code of Civil Procedure 

Oidei 2 i, Rule 35 ( 2 ) which lays down the mode for 

delivering joint possession of immovable property 

It is required for that purpose that a copy of the 

warrant be affixed in some conspicuous place on e 

property and that the substance of th? dec?ie be 

proclaimed by beat of drum and other customar? 
mode at some convenient place. ustomaiy 

It seems common ground that (a* + 

S,0n was 011 occasion obtained by 11^1' 
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pondents (according to the allegation of the appel¬ 
lants as will presently be mentioned) forcibly and 
without right. 

Then followed some criminal proceedings between 
the parties, and finally on 14 th Magh 1992 ( 29 th 

November 1935 ) *• about 8 i years after the date 
of the decree in the first suit, and about eight years 
after the dispossession just referred to, the appellants 
brought the second suit. In their plaint in this 
second suit the appellants recounted the facts lead¬ 
ing upto the decree in the first suit obtained by the 
respondents for a i/i 3 th part of the property : the 
execution proceeding that followed : the subsequent 
possession of the whole house obtained “forcibly and 
without right” by the respondents: and their re¬ 
fusal to accede to the appellants’ request to return 
to them the i 2 /i 3 th portion thereof, possession of 
which was (it was claimed) held by the respondents 
in excess of their rights under the said decree. The 
appellants then prayed for possession of the house, 
i 2 ,/i 3 th of which was stated to be the appellants’ 
share. 

An argument placed before the Board on behalf 
of the respondents, was to the effect that the second 
suit related in fact to the execution of the decree in 
the first suit, and that the proper remedy for the 
appellants was not to bring the second suit but to 
proceed under section 47 of the Code of Civil Pro¬ 
cedure. That section empowers a Court executing 
a decree, to determine all questions arising between 
the parties to the suit in which a decree is passed 
and relating to the execution, discharge or satis¬ 
faction of a decree. It also provides that a separate 
suit shall not be instituted for the determination of 
such questions. Had this objection been raised to 
the second suit at an earlier stage of the proceed¬ 
ings, the Court could have dealt with it under the 
provisions of the Code of Civil Procedure, section 47> 
sub-section ( 2 ) and the appellants might have availed 
themselves of the relevant provisions of law includ¬ 
ing that contained in the Limitation Act, section 14 . 
But no such objection was taken either in the 
original or the lower appellate Court, or the High 
Court in second appeal. The Board has no doubt 
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that this question cannot without doing injustice to 
tin' parties, he allowed to be raised at the late stage 
of the proceedings at which it was iirst raised 
Consequently counsel were not heard under this 
hcad - J, he Board expresses no opinion on the 
applicability of section 47 to the facts of the present 


No objection under the Civil Procedure Code 
section 47 having been taken to the appellants’ suit 
for possession of i 2 /i 3 th part of the house in dis¬ 
pute, the suit was heard, and in due course it 
dismissed m its entirety by the Munsiff. On appeal 

t / e £ lty J ammu decreed to the appellants a 

Potion ot the house to that portion fas lias 
‘ 1 ady been stated) the respondents admitted tlw 
appe ants' title. The Citv Judge accepted " 
appellants case that they had been in possession for 
^d re K an a ten y<?arS ' ancl that after that perioi thev 

thal- th Gn dlSp ,? SSes ^ ed b y the respondents^ but held 
that the appellants possession (except as to a t'toi 

bf^ without title, they could have^ued fo r rested 

Relief t‘t ^ 9 
£Su 9 n 6 months"ofThe^ttme 6 when 

Judges decision though the appellants had 
peaceful possession of the disputed nnrti be ? n ln 
house and'though thev had hJp« port,on of the 
'vise than in due course of f *f?° s f s , essed other- 

remedy available as they had not III hey liad n « 
under tW'Specific ReiieL Act s ^tion 9 proceedi ”gs 

Bahadhr dbduf Qayoom Chiefbfusti* 8 ' 1 C ? urt ' K,la11 
cision'df thd'Ci^J°dge& “ Upheld the de- 

he stated i„ the ioCvfng temTs - reasons w hich 

'Tbe^houfe'e' in dispute belonged 

Dur'gi tvidow of Buddhl ■ Msi ‘ 

whereabouts are not^nbWif L Du f gi ’ s 

*■*» ■“» tomil&Birgjrzj* 
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tiff (first appellant). Samuil, who is a de¬ 
fendant (first respondent) in the present 
case, brought a suit for the possession of 
the house and in Jcth 1984 got a decree 
for the possession of i/i3th portion of the 
house. In the execution of that decree 
Samun (respondent) occupied the whole of 
the house in Magliar 1988. On 14th Magh 
1992, the present plaintiff Beli Ram 
(appellant) brought the present suit for 
the possession of i2/i3th part of the 
hou?e. It is admitted that the plaintiffs' 
(appellants') suit is based entirely on his 
previous possession of the house. But if 
the claim was made on the basis of the 


previous possession the plaintiffs (appel¬ 
lants) ought to have broughfc-a suit under 
section 9 of the Specific Relief Regulation 
within six months of the dispossession. 
Rut that remedy was not availed of by 
them. Once that remedy was lost by the 
plaintiffs (appellants), they could not 
bring the present suit after a number of 
years on the basis of their previous posses¬ 
sion. The same view was held in 26 
Calcutta 579, 17 Calcutta 256 and A. I. R. 
(1934) Calcutta 561. It was held in 
17 Calcutta that mere previous possession 
will not entitle a plaintiff to a decree for 
recovery of the possession except in a 
suit under section 9 of the Specific Relief 
Act which must be brought within six 
months from the date of dispossession. 
Similarly it was held in 26 Calcutta 579 
that mere previous possession for any 
period short of the statutory period 
of twelve years will not entitle a 
plaintiff to a decree for recovery of 
possession in a suit brought more than 
six months after dispossession, even if the 
defendant could not establish any title to 
the disputed land. So the plaintiffs could 
not succeed in the present suit on the 
basis of mere previous possession. On 
examining the plaint, however, it appears 
that the plaintiffs (appellants) also claimed 
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to be the owners of the land but they 
have not been able to establish their claim 
of ownership on the land. As, however, 
Samun defendant (respondent) admitted 
the plaintiffs' claim in regard to i/i 3 th 
portion of the house, the lower appellate 
Court was justified in decreeing i/i 3 th 
portion of the house in favour of the plain¬ 
tiff. Both the appeals are dismissed with 
costs." 


Thereupon an application was made to the High 
Court for leave to appeal to His Highness 
under Act. XVI of 1996. On this application the 
Chief Justice, R. B. Rachhpal Singh delivered on be¬ 
half . of the Court a learned judgment citing 
authorities, and allowed the application. He pointed 
out that Abdul Qayoom C. J.’s” judgement (which 
is now under appeal) follows the decisions of the 
Calcutta High Court cited by him without referring 
to the fact (which is mentioned in the said decisions) 
that the view taken by the High Court Calcutta 
has been dissented from by the other High Courts 
particularly those of Bomaby, Allahabad, Patna 
a* 1 Nagpure and the Chief Court of Oudh.’ 
lhe Chief Justice also pointed out that his predeces 
sors judgment disregards the general principle 
that a person m possession of land in the assumed 
character of owner and exercising peaceably the 
ordinary rights of ownership, has perfectly good 
title against all the world but the rightful owner " 

Perry versus Clissod (1907) A. C. 83. Enunciated by 
WaIe^ nVy Councl1 in ““ a PP eal from New South 


f ®°^ r d is of opinion that the principle last 
referred to is also the basis of the decision nf 

0893^ fl ) 1111 ? 1 A 1 versut Mohammed Ghous 

(1893) 20, I. A. P-20 Calcutta 834, in which lawhih 

possession was held not onlv to enti+wi awluU 

the Privy. Council (dSivlef by^Wt^uch) 
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seems to furnish answers to the grounds on which 
tlie Calcutta High Court dissents from the other 
High Courts of India on the question involved in the 
appeal now being considered. 

In the case before the Privy Council, the plain¬ 
tiffs possession of the land in question had been 
interferred with. The ground or defence for the in¬ 
terference was an allegation that the land had been 
dedicated by way of a xviqf that the defendent was 
the mutxcalli: and that, therefore, the plaintiff could 
not make out a valid tit’e thereto. At the trial in 
the High Court in its original jurisdiction Trevelyan, 
J. took the view that there was no valid u'aqf (though 
the decree apparently was not intended to declare 
that there had been no dedication*. He further‘held 
that even if there was a valid xvaqf, the defendant 
was not the muhralli, nor entitled to possession on 
behalf of the xvaqf. In the result he declared the 
plaintiff to be the sole and absolute owner of the 
land. That decision was reversed on appeal by a 
Bench of three Judges (Petheram, C. J., Norris and 
Beverly, JJ.) who dismissed the suit, holding that 
the icaqf was proved : that though the plaintiff had 
been in possession for six years, his possession was 
without title : that the defendant also had no title, 
and was wilfully, improperly and illegally interfering 
with the plaintiff’s possession : 5'et that the plaintiff 
was not entitled (by reason of his possession) to 
claim relief under the Specific Relief Act section 42 . 
That section, it was said, was passed for ‘the 
purpose of enabling persons who have a title, and 
whose title has been threatened, to bring this aotion 
for the purpose of having that title declared. A 
suit under that section was pronounced by them 
to be absolutely inappropriate to the plaintiff who, 
they stated, was shown to have no title. 

The Privy Council reversed the appellate decree 
of the High Court, and (with a slight but signifi¬ 
cant modification) restored Travelyan J’s decree in 
favour of the plaintiff. Sir Richard Couch in the 
first place states the effect of the judgment of the 
Bench of the Calcutta High Court leading to the 
conclusion that the plaintiff could claim relief only 
under the Specific Relief Act section 42 , and that sec- 



VOL. I.] 


Law Report. 


335 


tion was of no avail to a person who had no title: for 
under that category the plaintiff who was in 
possession was placed by them. But placiug the 
plaintiff in the category of one, who had no title. Sir 
Richard Couch observed, was misapprehending the 
nature of the plaintiff’s case upon the facts stated in 
the judgment. The crucial sentence in Sir Richard!. 
Couch’s judgment follows :—“The possession of/ 
the plaintiff was sufficient evidence of title as owner/ 
against the defendant.” This pronouncement is ex/ 
plained and given effect to in the rest of the judgl 
ment. By way of explanation it is said in a later 
part of the judgment. “It was not necessary for 
him to negative that the land was dedicated to 
religious or charitable purposes, a question on which 
the original and appellate Courts have differed, and 
• which , as the only defendant was not entitled to 
maintain the xoiqfnama, their Lordships do not 
decide.” In other words the plaintiff in such cases 
is not required to prove that no other person had 
a rightful title or a better title than himself : it 
is enough if he shows that he was the possessor, 
and that the dispossessor has no better title than he 
himself had. The reason given for holding posses- 
sion to be in such cases sufficient evidence of 
title, is that under the Specific Relief Act, section 9 
possession entitles the plaintiff to relief even if the 
nghtfull owner himself acting otherwise than in due 

« C «Tf v? e ° f a 7 * dis P° ssesses the person in possession. 

If he could thus recover possession from a person 
who might be able to prove a title, it is certainly 
right and just that , he should be able, against a 
person who has no title and is a mere wrong-doer 
to obtain a declaration of title as owner* 
and an injunction to restrain the wrong-doer from 
interfering with his possession.” The evils of 
com mg to any other decision are thus stated * 

in accordance with the judgment 
above quoted, has dismissed the suit. Consequently 
the defendant may continue to wilfully, improperly 

as d thp eg S y l ^ te r fe f e with the plaintiff’s possdsion 

j&ts, ■as,?' 
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judgment of the High Court (which had dismissed 
the suit) and granting a declaration not in the form 
given by Travelyan J. (who had declared the plain¬ 
tiff ‘ the sole and absolute owner”) but in the form 
that the plaintiff was lawfully entitled to possession, 
i he Privy Council held that the declaration made 
by 1 ravelyan J. that the lands had not been dedica¬ 
ted for religious and chartiable purposes, ought to 
be omitted since the only defendant in the suit 
did not represent the wctqf, and other persons would 
not be bound by an adverse decision. 

The Board respectfully agrees with and adopts 
the reasoning just referred to and the mode of giving 
effect to it If further exposition of the subject is at 
all necessary, reference may be made to the judg¬ 
ments delivered in Pent raj Shaica andani versus 
iV ar >yan Shiva*am (1882) 6 Bombay 215 (F. B) and 
Krishna Ka<> Yashw /nt versus Vasuiev Atagi (Hhotikar 
I&R 4 ) 8 Bombay 371 , which bear the high authority 
of west J., Westropp C. j. and Sargent C. J. The 
position is made out. on principle, as well as on 
authority that possession gives good title against all 
persons except the rightful owner, and entitles the 
,possessor to maintain a suit for ejectment against 
!any dispossessor other than the rightful owner : the 
possessor is not called on to come in and prove his 
i proprietorship by an action in rent against all the 
j world : it is enough if he establishes a good title 

I against the dispossessor: and, as he is in possession, 
his possession in itself affords a ground for an asser* 
lion of full proprietorship, except so far as the right 
of proprietorship is shown affirmatively to vest in 
another who comes forward to claim possession. 
The object of possessory suits under the Specific 
Belief Act, section 9 is stated by Sargent C. J. It is to 
discourage people from taking the law into their own 
hands, however good their title may be : the mere 
omission of the party dispossessed to avail himself of 
a possessory suit, which has to be brought within six 
months, it has been explained, cannot be deemed as 
amounting to acquiescence in the act of the disposses 
sor. so as to deprive the party dispossessed, of his 
right to rely on his previous possession in an action of 
ejectment against a trespasser. 



VOL. I.] 


Law Report. 


337 


The principles above stated may now be applied 
to the case before the Board. The appellants were 
(prior to the earlier suit which had been brought by 
respondents) in possession of the entire house. The 
respondents could show a better title than the 
appellants as to 1/13th portion of the house and to 
no more. Consequently the appellants, who were in 
possession of the whole of the house at the date of 
the first suit could in accordance with the decree in 


the suit, be lawfully ousted, at the instance of the 
respondents only as to a 1/13th part thereof 
but as there had been no partition of the property 
the 1 /13th part of it had not been demarcated 
and the appropriate mode of giving effect in such 
case to the decree passed in the first suit must (as 
has already been observed) be taken to have been 
followed by the Court in executing the decree. In 
other words the respondents, it must be assumed, 
had been given joint possession in the manner laid 
down in the Civil Procedure Code, 0.21, R.35 ( 2 ) f or 
cases in which the decree is for the joint possession 
of lmniovable property. The procedure under 0.21 
R. 3 (2 1 consists, shortly stated of symbolical 

delivery of possession by affixing a copy oi the 
warrant and proclaiming the substance of the decree 
by beat of drum or other customary mode. By such 
symbolical delivery there is, on the one hand, no 
disturbance of persons holding actual possession such 
as the appellants held, at the time. But on the 
other hand, by virtue of such symbolical delivery tne 
person in whose favour symbolical delivery is effected* 
is entitled to exercise his right of ownership over the 
portion to which his title is declared, in any of the 
ways m which persons holding property jointly are 

to thp d n 0 , eXer , ,Se ,'? WnerShip - S P e aking with reference 
to the parties to tins case, the respondents could 

after receiving symbolical delivery, have claimed from 

the appellants a 1 /13th of the estimate,! J 

profits of the house. They could also have sold for 

Co^ 

-f inlth,s 0 man a „ n e; 

obtained sole possession of the determinate 6 
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wrongful dispossession of tlie appellants by the res¬ 
pondents which resulted in the entire house passing 
out of the possession of the appellants into the 
exclusive possession of the respondents could not 
deleterious'}’ affect the possessory rights of the 
appellants unless it had amounted to adverse 
possession for the requisite period of time under the 
Law of Limitation or in some similar way. 

The position of the parties must, therefore, be 
rectified by the appellants being re-instated into 
actual possession of the entire house subject to the 
respondents joint possession to the extent of l/13th 
with the legal consequence* indicated above. 

Accordingly the Board humbly advises His 
Highness to discharge the decree of tae High Court 
and to substitute therefor a decree in favour of 
the appellants for actual possession of the entire 
house subject to the respondents’ joint symbolical 
possession to the extent of l/13th and to direct that 
the respondents do pay the appellants costs through¬ 
out. 


2942 Board of Judicial Advisers. 

Julv 2 Before Hon'blc Chowdliary Niamat Ullah : President. 

___ Hon'blc Sir Jui Lai and 

2999 Hon hie Faiz B. Tyabji. 

Har 19 - 

L. GANGA SARAN and others— Petitioners. 


Versus. 

M/S PESTONJ EE& Co.—O pposite-party. 


Misc. Peiition No. 15 of 1942. 

Board of Judicial Advisers' Procedure Rules (Order 
No. 17-H of 1941)—Rules IX and XI—Whether 

retrospective in effect. 

Held that retrospective effect cannot be given to 
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rules IX anil XI. Tl is true that rule IX empoxvers the 
Board to entertain all . applications for special leave 
to appeal made to His Highness hid this presupposes 
that a particular application is Maintainable. Rule XI 
clearly implies that if the judgment of the High Court 
xvas delivered before the passing of these enactments, an 
application for special leave to appeal from such 
judgment cannot be entedainat by the Board. 

Constitution Act {XIV of 1996)—Sections o and 
12—His Highness' inherent powers and prerogatives — 
Procedure in cases decided before the passing of 
Appeal to His Highness' Act 199/; and Order A’o. 17-H 
of 1941 

His Highness has inherent power and prerogative 
to entertain a petition or appeal regardless of any law. 
This is plainly reserved by sections .5 and 72 of the 
•Constitution Act. 

Under Order No. 17-H oj 1941. the Board can 
receive applications for special leave to appeal against 
judgments passed after the aforesaid enactments but as 
regards cases decided previously the Board has no 
jurisdiction, unless His Highness in the exercise of his 
prerogative makes a reference to the Board which there- 

1 setzed ofihc maiter and ien *» advice 
to fits Highness. 


R * B. Badri Da*.—A dvocate for the Petitioners. 


Mr. Loknath Sharma 
Pt. Auar Nath Kak 
D - A NAT Ram 


Advoc es for the Opposite 

-party. 


The judgment of their Lordships was delivered by. 


was issurd to the opposite party, Messrs 
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Pcstonjee and Co. who were represented at the hear¬ 
ing bj’ counsel and strenuously opposed the applica¬ 
tion. The case has a long history behind it which 
requires a brief recapitulation :— 

The applicants instituted a suit for ejectment of 
the opposite party from certain premises detailed in 
the plaint which consist of a kothi and appurtenances 
in their occupation. The applicants’ case was that 
the property in dispute originally belonged to Messrs 
Pestonjee and Co. who sold it to their predecessor in 
interest R. R. Narsingh Das for Ps. 3,50.00. The 
vendors, however, remained in occupation as tenants 
at a monthly rent of Rs. 250. The transfer is said to 
have taken place as far back as 1911. A. D. It was 
alleged by the plaintiff-applicants that rent had been 
paid regularly upto 1919 A. D. and that default was 
made therefter. Accordingly L. Narsingh Das 
instituted a suit in the Court of Senior Subordinate 
Judge Si inagar on 10th Baisakh 1979 for recovery of 
Rs. c.683 /5/4 arrears of rent upto 22nd April 1922 
and the suit was decreed in terms of the plaintiff’s 
claim. It does not appear whether the decree was 
actually executed. No payment was apparently 
made for the period subsequent to that covered by 
the decree and the suit which had given rise to the 
present application was brought for recovery of 
Rs- 18,oOO arrears of rent for six years period which 
was all that was within limitation and for ejectment 
of the defendants, the latter being alleged to be 
tenants-at-will of the plaintiff-applicants. The suit 
was resisted by the defendants opposite party who 
claimed to be the owners of the premises. The sale 
deed in favour of Narsingh Das was alleged to be a 
fictitious transaction. It was, however, not disputed 
that a decree for arrears of rent had been passed by 
the Senior Subordinate Judge Srinagar as alleged by 
the plaintiff-applicants, but it was pleaded that it is 
not res-judicata against the present defendants who it 
is said, were not parties to that suit. It is not quite 
clear as to why the defendants who now represent 
Messrs Pestonjee and Company cannot be said to be 
claiming under them. The substantive case which 
was set up by the defendants was that Mesa's 
Pestonjee and Company executed a fictitious sale in 
favour of L. Narsingh Das and that the sale d$ed 
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throughout roimiiv 31 a den-1 letter and was not given 
effect to. The defendant reb'es upon *he alleged fact 
that no rent was ever pail by Messrs. Pestonjsee and 
Company to L. \’ar-ineh Das or his representatives. 
The suit was trie ! hv Mr. justice Sawhi.ey on the 
original side of the High Court. A number of issues 
were struck but it K not r.ece»sarv lo state his 
findings on every or.e of them but, briefly stated, his 
conclusion was that Messrs Pestonjee ai d Company 
entered into a tran-aetion of sale with the Punjab 
Banking Company which was incorporated with the 
Alliance Bank both of which have since failed and 
gone into liquidation, that as the and its 

appurtenances stood c n land belonging to the State, and 
could not be sold tn a non-resident as the banking 
company was, the sale deed was executed in the name 
of L. Narsingh Das. The learned Judge seems to 
have accepted the view that Pestonjee and Company 
were indebted to the hank and the price was credited 
to the defendants Messrs Pestonjee and Company. 
It was mentioned by the trial Judge that the bank- 
had debited a sum of Rs. 35,000 in their account 
lo R. B. Lala Narsingh Das who had an account 
with it and that when the bank went into liquidation Lala 
Narsingh Das was treated as a debtor to that extent 
and it was alleged on behalf of the latter that his 
account was actually debited to that extent. The 
learned Judge held that the transaction of the sale 
was ‘ benamt' and that Lala Narsingh Das ‘benamidar 
He has not definitely recorded any finding as to 
whether the transaction was totally fictitious as 
alleged by the defendant, that is to say, the property 
was not sold either to the bank or Lala Narsingh 
Das and remained vested in the ostensible vendors, 
namely Pestonjee and Company. There is a clear 
difference between a benami transaction and a 
fictitious transaction. In the former the vendor no 
longer remains the owner of the property. It is a 
transfer to some real purchaser though ostensibly in 
favour of the ben amid ar. In case of a fictitious 
transaction, on the other hand, what is made to 
appear as a transfer is not in fact so and no vesting 
and divesting of title takes place, the apparent vendor 
remaining ,the owner as beforp. The defence in the 
prepent rase was of the later kind. The finding of 
Mrp Justice Sawhi^ey did not go so, far as to hold 
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tli.it the transaction was altogether fictitious. On 
tlie contrary lie found, at any rate by implication 
that iViessrs- l’estonjee and .ompany sold the 
property to the Punjab Banking Company but as 
under the laws applicable in Kashmir, the Company 
could not ligure as a purchaser the sale deed was taken 
in the name of Lain Karsingh Das. The learned Judge 
wound up his judgment as follows : — 

“It is the final conclusion at which 1 arrive 
that caused some anxiety. There can be 
no doubt that Pestonjee and Co, did get 
credit of the sale price in their account 
with the bank, if this suit be dismissed 
it will mean that the defendant’s father 
ate the cake and the defendant will have 
it too. But inaturer consideration will 
show that is inevitable. The bank 
attempted to perform the impossible task 
ol acquiring immovable property in the 
State. 1 he late Rai Bahadm Narsingh 
Das was prompt enough to lend his name 
for use in a sale deed but was not pre¬ 
pared to have anything to do with the 
propel ty. The result was a hopeless 
muddle as was only to be expected. 

I have given anxious consideration to the 
equities of the case, i find there are 
none. If by chance the bank, who gave 
credit for the sale price to Pestonjee and 
Co., had been a party to these proceedings 
1 might have been able to grant some re¬ 
lief though at present 1 cannot :-ee what 
it could be.” 

With these remarks the learned Judge dismissed the 
suit and directed the parties to bear their own costs. 
The plaintiff-applicants appealed to the High Court 
on its appellate side. Their appeal was dismissed 
by a Division Bench consisting of Abdul Qayoom 
and Atal J. In the main, they upheld the findings 
of the trial Court but the learned Judges seem to 
have attributed to the trial Judge what in fact he did 
not hold. They said ‘‘We agree with the finding of 
our learned brother that the sale transaction of 
25 th Saw an 196 S was an absolutely fictitious and 
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bogus transaction and that Rai Bahadur Narsingh 
Das or his heirs did not acquire any rights of owner¬ 
ship in respect of the property in dispute by virtue of 
that transaction." It is open to question whether 
this is a correct description of the transaction and it 
may be urged that though the real transferee was the 
bank Narsingh Das was a henan,idar. in the result 
the learned Judges dismissed the appeal and agreeing 
with the trial Judge ordered the parties to bear their 
own costs. 


The judgment ot the High Court was delivered 
on 18th Chet 1992 (30th March 1936). The applicants 
apparently did not move further in the matter till 
August 1939. They presented an undated application 
(which was received on 9th August 1939) addressed 
to His Highness and purported to be under 
para. 23-A of "High Court Constitution.” The relief 
claimed was the reversal of the decree of the High 
Court or in the alternative for a refund of Rs. 35,000. 
This petition was obviously in view of the legislation 
then contemplated as is clear from the fact that the 
Constitution Act, 1996, was passed shortly afterwards 
on the 7th September 1939. This application remain¬ 
ed pending for some time and the then Law Minister 
appears to have lizard the parties at some length on 
a certain date. In the meantime the applicants made 
another application on 18th June 1940 (by this time 
the Constitution Act had become law and Appeals 
to His Highness Act, XVI of 1996 had also been 
passed on 14th October 1939). By this application 

' hey ,? r u ayed , that their application previously made 
mjght be referred to the Board of Judicial Advisers 
for disposal. The Law Minister recorded an order 
n 24th June 1940 in which he referred to a number 
o mis-statements made by the applicants in their 
second application and noted : 

"As to the prayer of the petitioner that his 

P 11 * 0 " under . paragraph 23 of Order 
No. of 1985 (1928 A D.) be referred to 
the Board of Judicial Advisers for dis¬ 
posal, it must be stated that it is not the 
Won of the Board to dispose of such 

, Ti \ e . Board has been consti¬ 
tuted for tendering advice to His High- 
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ness on appeals submitted to His High¬ 
ness under the Appeals to His Highness’ 
4 ct and on such other matters as His 
ighness may choose to refer to the Board 
tor advice. It is unnecessary for His High¬ 
ness to refer this case of the petitioner to 
the Board of Judicial Advisers because the 
old order of the Constitution of the High 
Court, under para. 23 of which His High¬ 
ness had reserved to himself the power to 
interfere in the decisions of the High Court, 
has now been repealed by section 76 of 
the Jammu and Kashmir Constitution Act 
<>f 1996 and His Highness has given up his 
powers which he had formerly reserved for 
himself e'er since he has provided for 
appeals in certain cases civil and criminal. 
It is true that the petitioner had filed his 
application under paragraph 23 before the 
new Constitution Act came into force but 
.is His Highness is called upon to exercise 
11 is power now we have only to see whether 
such powers can be exercised under the 
Constitution Act.” 

• 

With these remarks lie noted that the application 
■'deserves no consideration.” The applicants then 
made the application which is now before us and is 
dated •‘August 1941” which was received on 3rd Sep¬ 
tember 1941. 

We have given this long history of the case to 
make our own conclusions intelligble. On the one 
hand we are of opinion that havin • regard to the 
nature of the uuestions involved in the case, which 
are substantial questions of law, the case would have 
been a lit one for special leave to appeal being granted 
if the High Court had decided the appeal after the 
passing of the Appeals to His Highness' Act and 
Order 17-M of 1941. (Board of ludicial Advisers' Pro- 
« edure Rules.) On the other we think that neither the 
Appeals to His Highness’ Act nor Order No. iy-H 
vBoard of Judicial Advisers’ Procedure Rules) can 
apply to a case like this. Indeed Mr. Loknath 
Sharma has gone to the length of contending that 
rules IX and XI of Order 17- 11 of 1941 are ultra 
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vires. While we have no hesitation in over-ruling this 
contention we cannot but hold that no retrospective 
effect can be given to rules IX and XL It is true that 
rule IX empowers the Board to entertain all applica¬ 
tions for special leave to appeal made to His High¬ 
ness. But this pre-supposes that a particular appli¬ 
cation is maintainable. Rule XI clearly implies that 
if the judgment of the High Court was delivered 
before the passing of these enactments, an applica¬ 
tion for special leave to appeal from such judgment 
cannot be entertained by the Board. Rule XI runs 
as follows :— 


“A petition for special leave to appeal may be 
lodged at any time after the date of the 
judgment sought to be appealed from and 
in everv case with the least possible de¬ 
lay”. 


It is obvious that the rule cannot apply to judgments 
delivered three years before its enactment. Anv 
other interpretation would lead to rehicho ad abstir- 
dum. 11 retrospective effect is given to this rule, it will 
be equally permissible to apply for leave against a 
judgment delivered half a century before. Manifestly 
such is not the effect of the enactments. This view 
was taken by the Board in Miscellaneous Applications 
No, 11 and 12 of 1941 (Bhagat Radha Kishen Mohar 
Chand Versus Lloyd-: Bank; decided in July 1941 . At 
the same time we are unable to endorse the view 
taken by the Law Minister that ' His Highness has 
given up Ins poxers which he had formerly reserved 
lor himself ever since he had provided for ‘appeals in 
certain cases civil and criminal”. IIis Highness has 
inherent power and prerogative to entertain a petition 
ol appeal regardless of any law. This is plainly re- 
by sectauns 5 and 7 j of the Constitution Act. 
lender Order 17-H. the Board can receive applications 
01 special leu\e to appeal ag ains t judgments passed 
after the aforesaid enactments hut as regards cases 
deetded previously the Board has uo jurisdiction urn 
ess His Highness, m the exercise of his prerogative 
makes a reference to the Board which thefeunon 
will be seized of the matter and tender its advice 1 "o 

IS Highness. Ill the peculiar circumstances of the 

case and to fulfil the technical requirements" of II“ 
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law, the p oard humbly advises His Highness to make 
a reference to this Board. 


Appellate Civil. 


Before Officiating Chief Justice (Mr. Janki Nath Wazir) 


an 


Mr. Justice Masud Hasan. 


PANDIT SRI RAM— (Plaintiff)—Appellant 


versus 

STATE— Through the Hon'ble Judicial Minister— 

; Defendant)—Respondent. 


Civil 1st Appeal No. 60 of 1997. 


State Subject definition (Notification No. j-L/84) 

/utcrprctalion of first clause of class / of the definition 
Proof as to "born and resided"—Object of the definition 
explained. 

The condition of permanent residence is not necessary 
in the case of people falling in the first clause of that 
definition. In their case, if it is proved that their ancestors 
were born and resided in the State before the commence¬ 
ment of the reign of His Highness the late Maharaja 
Culab Singh Sahib Bahadur and who have not changed 
their domicile they will be entitled to be the State subjects 
of the first class. 

Board of Judicial Advisers’ judgment in Re. Mr. 
A. K. Watai, Reference No. 1 of 1940, followed 

The object of defining the term "State subject" is 
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to check the inflow of people from outside into the Slate 
and claim privileges meant only for bonafide subjects of 
the State. I'he object is not to launch an instrument of 
harassment for genuine Stale subjects. 

Domicile—Omission to acquire property if to be 
iutrcprelcd as an intention to give up the domicile. 

Acquisition of property may be one of the indication of 
adopting domicile but omission to acquire property in a 
certain place cannot be interpreted as an intention to give 
up the domicile. 


Evidence Act (XIII of 1977 )—Section 115 
Estoppel explained — 


For a declaration, act or omission to operate as an 
estoppel it is essential to show that some other person was 
led to act on the belief given by the declarant. Every de¬ 
claration made at one time or another cannot have the force 
of estoppel. Statements are made sometimes on wron < r 
assumption, sometimes upon insufficient data, at others 
under misapprehension of certain facts. Every statement 
previously made r therefore, cannot act as an estoppel 


Appeal against the decree cf the Senior Sul- 

2™* TK JuDGE < Fao Sahib Lala Eindra Ban) 
Srinagar, dated 25th Chet 19S6 ' 


Mu. Amar NathKak— For the Appellant. 

Mu. Lo.v Nath Sharma—F or the Respondent. 


'«.GLgap“l ad HaS “" S " Ram ' so » of 

M. Mansi ta in nf Pl k ■- u f8 a Prasad, son o f 

PC .lagan Nath, son of Pt‘ Lai‘"rhl f^ ath ' - ] s ° 11 of 
Kashmir, Mohallah Chhatabal ’■ t Ch . and resident of 
the full description that fa ■' to / lve the plaintiff 
this case is aTfcW , th £ PU ^° Se ° £ 

^vtce of the Jammu aifd tshm^sttelora^ 
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o{ about ?0 years and retired from the post of Wazir- 
i-W'azarat. He obtained the State subject certificate 
of the first class on the Hth of Assuj 1989. This 
certificate was subsequently cancelled by the State 
Subject Certificate Enquiry Committee in 1993. This 
led to the present suit. 


It is a suit for the declaration that the plaintiff 
i- a hereditary State subject of the first class and 
that the certificate granted to him in that behalf on 
the 11th of Assuj 1989 was a correct one and should 
not have been cancelled. The suit was contested on 
behalf of the Covernment and it was denied that the 
plaintiff was a hereditary State subject. It was 
pleaded in the written statement that the suit was 
not maintainable inasmuch as the Enquiry Com¬ 
mittee’s decision was final and that plaintiff was 
bound by a certain admission which estopped him 
from claiming the status of a State subject of the first 
class. The "suit was tried by the learned Senior 
Subordinate Judge of Srinagar who framed two issues, 
in the main, on the pleadings of the parties. These 
were : “(1) Ts the plaintiff’s suit maintainable in the 
face of an adverse decision of the State Subject 
Certificate Enquiry Committee?” and “(2) Is the 
plaintiff first class state subject?” 


The first issue was decided in the plaintiff's 
favour and it was held that the findings of the State 
Subject Certificate Enquiry Committee were not 
binding upon the Court. On the second issue the 
Court extended itself considerably- It remarked 
“No doubt he is a kashtniri pandit. But as his an¬ 
cestor has migrated from the State long before the 
reign of Shri C.ulab Singh Maharaja Bahadur, he 
must prove that he settled in the State before the 
commencement of the Samvat 1942 andl has; since 
been permanently residing therein . Eventually the 
Court recorded the finding that the plaintiff was not 
State subject of the first class- It will be seen that 
in recording this finding the Court confined itself to 
the second part only of the definition of the ter 
State subject of the first class. The definition is as 

follows :— 

“The term State subject’ means and in¬ 

cludes ;— 
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Class I.-All persons born and residing within 

the State before the commence¬ 
ment of the reign of His Highness 
the late Maharaja Uulab Singh Sahib 
Bahadur, and also persons who 
settled therein before the com¬ 
mencement of Simvat year- 1942 
and have since been permanently 
residing therein”. 


On appeal it appears to us that this was only a 
partial treatment of the matter. 1 he allegation con¬ 
tained in the verj' lirst paragraph of the plaint related 
to part 1 of the definition, *. e, alaaJ , U < u. 
a> K Jr ^ L-lcj /* The 

position was further clarified in the plaint in para¬ 
graph 5 in which it ist definitely alleged that the an¬ 
cestors of the plainiff were born in Kashmir before tile 
l^eign of H*s Highness the late Maharaja Gulb Singh 
Sahib Bahadur and permanently resided in the State. 
Before disposing of the appeal finally we, therefore^ 
thought it fit to remit a definite issue on this point to 
the Couit below. This was to the following elfect : — 

“Whether the plaintiff's ancestors were born 
and resided within the State before 
the commencement of the reign ot His 
Highness the late Maharaja Gulab SinHi 
Sahib Bahadur/* ° 


This issue was tried by the successor in office of 
the Judge who originally tried the suit and the 
baaing on this issue is in favour of the plaintiff, 
ihe learned Advocate General on behalf of the 
i>overnment has filed objection against this finding 
both with regard to the credibility of the evidence 
on which it is based and its admissibility in law. 

Before examining the evidence in the case in 
° n the , tw ° controverted parts—by the appellant 

1 !t Ue ?f cided against him in the first instance 
.^kythe Advocate General on the remitted iss^- 
it would be convenient and helpful to mention a few 
foots more immediately personal to the appellant 
As has been stated above the plaintiff has beSPirhS. 
service of the State for close upon 30 veLs h? 

? en * b Y the State to take training in 
m the Punjab and has occupied the positions of^a 

I 
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I ehsildar and a \\ azir-i-A\ azarat. lie lias been 
mauled m a very well known family ol kashmiri 
■puntiits in ibe btate, i. c - to the daughter of the 
late Uaja buraj Koul who was a Kevenue Minister in 
ihc Jammu and Kaslimii btate. His brothers-in-law, 
the late Kaja Han Kishen Koul (witness in this case 
now deceased; and Kaja ^>ii Day a Kishen Koul have 
been associated witli the Government of the State in 


various capacities loi a very long time and undisput- 
ably hold a very high social position in Kashmir and 
outside. 1 he plaintiff was partly educated in the 
state and received his early training before service 
here, ifis cousions are also permanent residents in 
the btate and hold btate subject certificates of the 
lust class- in his capacity as son-in-law of Kaja 
ouraj Koui and Ins position as a Wazir-i-Wazarat for 
such a long time the plaintiff must have been natural- 
13 known to a very large number ol people in the State 
botli in his official capacit 3 ’ and in private social 
relation. “Accordingly" in the words ol Lord Kobert- 
son m a celebrated case which will be cited forthwith, 
“accordingly, on the fust view, the case of the 
appellants is not the case of a claimant who drops 
from the skies but of a man who and whose people 
were well settled in the district and about whom 
everybody knew, including the people disputing their 
claim." l he defence taken on behalf of the Govern¬ 
ment is so vague and technical and the manner in 
which the learned Senior Subordinate Judge, before 
Lhe remand, lias treated this case is so marked with 
an attitude or unduly stiff exactitude that it would 
1 calI 3 appear, that the appellant had dropped from the 
skies, in the judgment endea\our to prove that the 
plain till’s case did not fail within the definition of the 
btate subject was confined to the plaintiff’s settling 
within the btate before the commencement of the 
year lb42 and his since been permanently residing 
therein, llie plaintiff’s case in this behalf was that 
he came to the State at a time when he was only 
about 2 or 3 years old, that his Mundan ceremony 
took place here, that he went from here to Lucknow 
for study for a couple of years, that he was married 
at a tender age, that he was living with his maternal 
uncle and that his lather died when lie was only of 
i 2 years age. lo prove this he natuially led evi¬ 
dence of people older than him in age. Ihese people 



VOL. I.] 


Law Report. 


351 


deposed that they saw him at that age with his 
maternal uncle. The trial Court ridiculed this evi¬ 
dence on the fanciful ground that these people could 
have nothing to do with a “babe" of that age. The 
learned Judge wondered “Flow was it that the wit¬ 
nesses Khan Sahib Mirza Gulam Mustafa and others 
were contracting acquaintance with this babe in 19 ;2 
when they themselves were much older than him. 
There must be some speciality about him otherwise 
who cared to know who this babe of two years was. 
That speciality has not been shown on the record” 
This is walking with the head in the clouds. If 
friends of the family meet its children does it amount 
to contracting acquaintance with this babe" 'assum¬ 
ing the phrase has any sense). If they recall the 
circumstance at a later stage when relevant questions 

Mm’" 1S n e ’ WOu d i t re 9 uire “ sor >ie speciality about 
him . On a rigid arithmetical calculation of the 

y the r ar,ous "Besses as to the age of 
the plaintiff when they saw him it was held thaf the 

evidence was not probab’e. All this evidence was 

there ore rejected and the finding was recorded that 

lamtl . t {. cou . ld » ot be said to have keen pcrma- 

he Jrt Residing ln State before the year 1964 when 

term^i hlS findlI !f a . lso lar PeIy influenced bv what is 
termed as an admission of the plaintiff. This matter 

must be placed in its proper setting because it wac 
upon this ground that the Stiff r S 

Committee cancelled Yil i • ^jeet £nc l mr y 

«-xsdvfe £?Sr - - ~ 

years 1985-86 (1930 A n ) ft*?* 0 sub J ect ; In the 

various departments' of’ the r rc<J ” ired {rom 
gazetted and non-LzettA Government of tl.c 
State subjects Tn hk 1 .. off,cers who were not 

the plaintiff submitted sudMisd oTth^ a ^ ,r ' i ; Wazary 1 

27-1 -1 Q30 diC In 0 ?his n liJi h’fs'ow N °; 'dated 

such officers and the list is sieru^ a ] niea PP ears among 

Wazarat. This isstated t..IS* 6 S- by 5 Im . ® s ' a: i. i- 
declaration, act 
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it is essential to show that some other person was 
led to act on the belief given by the declarant. The 
principle of estoppel is laid down in section 115 of 
the Evidence Act which is as follows : — 

“When one person has, by his declaration, act or 
omission, intentionally caused or permitted 
another person to believe a thing to be 
true and to act upon such belief, neither 
he nor his representative shall be allowed, 
in any suit or proceeding between himself 
and such person or his representative, to 
* deny the truth of that thing.” 

It has not been shown how another person was 
made to act upon the belief which would be defeated 
by the claim not advanced by the plainti f. Every 
declaiation made at one time or another cannot have 
the force of estoppel. Statements ar* made some 
tunes on wrong assumption, some times upon 
insufficient data, at others under misapprehension of 
certain facts. Every statement previously made 
therefore cannot act as an estoppel. Nor can the 
fact of the entry of the plaintiff’s name in the list 
of non State subjects be said to be an admission by 
him. The list was actually prepared not by the 
plaintiff but in the plaintiff’s office. The person 
responsible tor making the list is one 
Patvlii Sri Kanth. who was Sup* rintendent Wazaraf 
O if ice, Srinagar. This man is produced on behalf 
of the plaintiff as a witness in this case and he 
says that in the list of non-Statc subjects prepar¬ 
ed by him the names of only those persins were 
entered who had not obtained State subject 
certificates of th Q first class The plaintiff a so 
says that lie was under this impression when he 
endorsed this list and signed it. The explanation 
is perfectly reasonable. It cannot be conceived that 
the Government in issuing that circular letter to 
the various d> partments erf :hc State was investing 
the A hi wart or aov other officer who prepared 
this list ot (he departments with the powar to 
adjudge as to who was or was not a Stare subject , 
particularly wh-n this was the subject matter o' 
a definition in a No f ification and there was a lot of 
controversy as to fhep-ople who were entitled to 
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the=e certificates. I f is argued on behalf of th"; 
Government that the language used in the letter 
does not wirr?nt this interpretation and that 
what was wanted was the names of th /^e people who 
were not State subjects. Even so, would a person, 
entitled to a certificate but n it having obtained 
one, be considered to be a State subject fir the 
purpose of enquiry ? Besides, there is evidence 
in this case that the peop’e who prepared that 
list were under that impression and the question 
at this time is not what the Government wanted 
and whether its orders were complied with or not. 
We have to see as to what is the value that is 
to be attache! to this list and how far it 
can affect the plaintiff’s case In our opinion 
the explanation given by the plaintiff and his 
witness Sri Kanth is quite convincing upon this 
po nt and it must be assumed that the plaintiff's 
name was in laded in the list of non-State 
subjects becau• he hid not obtained the certi¬ 
ficate upto that time. We are, therefore, of the 
opinion that, in the first place, this entry will 
not amount to anadmissi;n at all and, secondly 
that it will, by no means, act as estoppel 

f. ,. • _ plain tiff in this suit. 

The finding arrived at bv the learned Senior 
subordinate Judge be f ore remand cannot, therefore 
be accepted. 


In view, however, of th' fin ling on the issue 
remitted by us this matter is not now one of 
much importance At one time the view that 
prevail ,n the State Courts was that the qualify. 
mg phras- ; and have si ce I,eon p r nanen v 
rr-stdmg therein governed not only the immediately 
pr ce in; clause • and also persons who settled 

iq 42 ” n h b ? f0r i C ^menceutent of Sarnvat y, a- 
,42 but also the first clause i. c . “all persons 
born and residing within the State before the 
commencement of the reien ot Hie nLu l! 
late Maharaja Culnh Ifngh s”S 

SiJ*!r h ?2! i Roard ° f Judicial Advisers have' 


however, left no doubt in this matter tT®, ' 
No I of 1940 in Re. \fr "V fL ,h mCf 


rssa-a m 
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opinion that the last clause is a pari only 0 f the 
second sentence. The words “and also” which join 
the two sentences, completely separate one from 
the other and the qualification expressly imposed 
by the last clause cannot, by any rule of crammer, 
be associated with the first sentence. In particular 
the word “since” in the last clause clearly refers to 
the point of time preceling it, i. e. “Samvat year 
1942”. This means that the condition of perma¬ 
nent residence is not necessary in the case of people 
falling in the first clause of that definition. In 
their case if it is proved that their ancestors were 
born and resided in the State before the commence¬ 
ment of the reign of His Highness the late 
Mahinja Gulab Singh Siliib Bahadur and who 
have not changed their do uici e they will be 
entitled to be the State subjects of the first class. 
The plaintiff has asserted that his ancestors 
Pt. Lai Chind and l’t. Jogan Nath were born in the 
State before the commencement of the reign of 
His Highness the late Maharaja Gul tb S:ngh Bahadur 
and were the residents of Mo/iet la Chhatabal in 
Srinagar. Thereafter his .ancestors went outside 
in search of livelihood, his own f ither practised 
as a Vakil in Lucknow, but tii-y had not changed 
their d micile and that they maintained their 
connection with Kashmir which th?}' regarded as 
their home. The plaintiff himself was brought 
into the State when lie w s only 2 or 3 years 
of age and resided in it thereafter 

The learned Advocate General contests the 
finding on remand on two grounds. In the first 
instance it is urged that the evidence with regard 
to the birth of Pt. Lai Chand and Pt. lagan Nath is 
not admissible in law. Secondly it is argued that 
because the plaintiff has no property in the State and 
his ancestors had acquired certain property outside 
the State it must be assumed that they changed their 
domicile. The second ground is disposed of easily. 
Acquisition of property may be one of the indicia of 
adopting domicile but omission to acquire property in 
a certain place cannot be interpreted as an intention 
to give up the domicile. The plaintiff was very 
well provided. He had a home with his maternaj 
uncle and at a very tender age lie was married in a 
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family which provided him more than sufficient 
accommodation There is evidence that after his 
marriage he was educated by his father-in law who 
also arranged for the training before lie entered the 
State service. In the. course ol his service he was 
moving frem one place to another. V- hen he con¬ 
ceived a desire to build a house he applied for the 
State subject certificate. 

Nor can only the acquisition of property by his 
ancestors outside the State be interpreted to be an 
intention on tlieii’ part to change domicile. If for the 
purpose of earning their livelihood they were staying 
outside the State and there acquired some property, 
that factor cannot be used against the plaintiff. No 
single act or set of circumstances on the part of the 
plaintiff or his ancestors has been shown that might 
reasonably lead to the inference that there was any 
intention to leave the domicile of the State. It must 
be noted thac it is rather strange that the defence did 
not give any evidence either before the remand 
of the case or after it. The defence confined 
itself to putting the plaintiff to tire strict proof 
of his claim. \\ e are of the opinion that in 
the absence of any rebutting evidence led on 
behalf of the defendant the plaintiff’s evidence 
sufficiently proves his case. With the exception of 
<aja Han lvishen Koul the plaintiff’s witnesses are all 
holders of first class State subject certificates. Raja 
Hail Kishen Koul says that he has not taken the 
certiiicate but that his brother Raja Sir Daya Kislien 
Koul has. He too, therefore, would have been clearly 
entitled to a certificate. The plaintiffs own cousins 

namely Ft 1 rasad Ram and Pandit Jia l.al Sopori have 
appeared m the witness box and attested to the re¬ 
lationship> which the plaintiff bears to them. Th ev 

!£ A s . ub lf ts of the first class. The plaiZ 

tiff has produced a panda, Kailas Ram, with his *bahi 
and the f'rohit ot his family, Basker Bayu wL has 
al o produced liis baht. At page H of Kailas Ram’c 
baht the pedigree of the plaSs fimi^y i s 

toohalla Chhataba^in^rinagar !* 11 Mpa^ ^ofttds 
ba there i s an endorsement in the P handwriting of 
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tin* plaintiff’s great-grandfather Pandit Mansa Ram. 
At page 194 there is an endorsement by the plaintiff's 
lather Pandit Ganga Prasad of the Samvat year 1913. 
This is in recognition of the ancestors of Kailas Ram 
as pandas of the family. In t a is endorsement Pandit 
Ganga Prasad describes himself according to the 
fashion of the times as son of Pandit Durga Prasad. 

J'*-' ) ii>-’ r 1 ) l ~*'- Jij d 1 *’ 

p) ^ 4 - { ) *~>V J ^ ^ ^ esv * aisJD ^ 1 

J S e^ f 

.’’nrr | aav r 

Beneath this endorsement there appear to be the 
signatures of the plaint ill hims..JJ bearing date 
7th June 19C2 and of Pandit Ajudhya Prasad bearing 
(late 11th January 191C. The plaintiff has identified 
his own signatures at page !c4 as also the writing in 
the hand of his father. Ife has also identified the 
signatures of Ajudhya Prasad who was his cousin but 
who, he deposed, died 22 or 23 years ago. On the 
same page beneath Ganga Prasad's writing is the 
transliteration in Shard a characters in the hand writ¬ 
ing of Kailas Pam's father giving the pedigree of the 
plaintiff's family. Basker Bayu is the j rohit of the 
family of Raja Suraj Koul and of the plaintiff His 
bahi contains the pedigree of both these families. 
'I he pedigree of the plaintiffs family is the same 
as has been mentioned above. This pedigree is in 
the hand writing of Basher Bayu’s grandlather 
Balak Bayu whose hand writing i.s identified by him. 
It will be noticed that in both those bahis the family 
of the plaintiff is stated to be the residents of Mohalia 
Chhatabal in Srinagar, i here is no reason to dis¬ 
card all this evidence. The oral statements of the 
witnesses produced by the plaintiff together with the 
bah is c t Kailas Ram and Basker Bayu leave no room 
for doubt that the plaintiff’s family, which has been 
very closely associated with the family, of Raja 
Suraj Koul, has been residing in Kashmir from long 
before the commencement of the reign of His High¬ 
ness the late Maharaja Gulab Singh Bahadur. 

The objection with regard to the evidence con¬ 
cerning the birth of Pandit Lai Chand and Pandit 
JaganNathis that the statement of the plaintiff 
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who says that he heard it from his ancestors that 
they were so born is not admissible because it does 
not fall within the terms of section 32 of the Evi¬ 
dence Act. Section t2 is an exception to the 
general law and as such it should not be too 
strictly interpreted Jn clause .5 of section 32 which 


is the clause relevant in this behalf, it is argued, that 
the statement must relate to the existence of any 
relationship by blood, marriage or adoption and to no 
other matter ; and the matter of birth of any person 
does not fall within these terms. This is taking a very 
narrow view of this section. It has been held that 
this section must be very liberally interpreted by 
reason of the circumstance that it deals with the 
statements made by people who have special know¬ 
ledge about them. In a case contained in 1927 Oudh, 
A. I. R. 278, King J. remarked. “It seems necessary 
to give a very liberal interpretation to the words 
■when the statement relates to the existence of any 

relationship by blood relations’. Otherwise the only 

evidence of any value regarding matters of family 
history would be excluded". The Judge earlier re- 
marked that “such statements have b°en treated as 

a p d “ le bth r Priv y Cojnci1 ”- Reference to the 
fh*I y i C ^ UnCUnfort ™ately, is not given in 
A ud e m . ent but lt appears that the Privy Council 
treated statements, regarding the seniority of the 
members of the family as admissible. There seems 
therefore to be no doubt that, on a liberal interpre-' 

unde?'clau t i e ‘i hlS f t0ry * f ? mUy would be admissible 
riaiSiff U ?W ? f i6Ctl0n 32 surel y the evidence of 
Ta??n N J hl l ancestors L a 1 C h a n d and 
b? g in^mi th m ere h i OTn ln the State cannot be held to 

SMfSSo £ 

imporTof^uchevidencefis 0 adverted^fo^ er Th's^^ ie ^ 

M ‘competent 

occasions was he’d to be > aHmic^Kf em ° j lal and other 

l£L 0t ^Such^v^emte wa^h” 

Stt‘ me ^ are 

ca.e was delivered by LordRoberts™ 1 "^is" Lord- 
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sli p quo-ed with approval certain remarks of the 
trial Court in that case. They are as follows : 

It is well known, as has been recorded in that 
first volume of the fifth report from the 
bclect Committee, that Hindu boys are 
taught the names of their ancestors, 
paternal and maternal, by their parents 
and other re'atives while they are very 
youn', together with their Gotra and 

Pravara &c. These instructions are given 

not merely as a matter of curiosity, but 
as a matter of necessitv, for Hindus and 
specially the Brahmins, are required to 
perform their Srarih' annually and on 
par »na occasions, and to offer water 
oblations ( Tar porta) for a whole fortnight or 
rather 15 days of the dark side of the 
nioon in the month of Pha■ ra. heir 

right of inheritance depends upon such 
ceremonies, and their marriages are regu¬ 
lated according to the blood relationship. 
This wav the names of the ancestors up to 
the seventh degree in ascent (the Sakulxa <0 
at the least are taught, though in most 
respectable families the names up to the 
fourteenth degree in ascent (the 
Samanodakas) are also taught. So, there 
is nothing unusual in the plaintiff's state¬ 
ment”. 

Judged from this standard there is no reason to 
discord the plaintiff’s own statement or that of his 
witnesses. 

In any case when this statement is considered in 
the light of the evidence provided by the bahis of 
Kailas Ram and Basker Bayu, the irresistible 
inference is that the condition laid down in part i of 
the State subject definition is fully complied with. 
There can be. in the very nature of things, no direct 
evidence available of the birth of ancestors before the 
commencement of the reign of His Highness the late 
Maharaja Gulab Singh Sahib Bahadur. People who 
have been proved to have been residing in Kashmir 
from long before that period must be presumed to 
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have been born there for the purposes of this section 
l'o interpret these words in a different manner would 
mean that with every passing year it would be im¬ 
possible for people to prove that their case falls in 
the first category for however long number of genera¬ 
tions they may have been residing in the State. 1 he 
object of defining the term “State subject” is to 
check the inflow of people from outside into the 
State and claim privileges meant only for bonafide 
subjects of the State. The object is not to launch 
an instrument of harassment for genuine State sub¬ 
jects. The manner in which the trial Court has inter 
preted this definition in the case of the plaintiff 
amounts to nothing more than this and in our opinion 
is tantamount to defeating the very object of the 
Notification. 


We will, therefore, accept the finding returned 
by the learned Senior subordinate Judge on remand 
and set aside the judgment of the trial Court under 
appeal. We shall accept the appeal with costs and 
direct that the plaintiff’s suit for declaration be 
decreed as prayed for. 


Revisional Civil. 


Before Chief Justice (Rai Bahadur Ganga Nath) 

and 

Mr. Justice Masud Hasan. 


1999 

Saxvan 3, 


GHULAM DIN and others—(Plaintiffs)—Applicants 

Versus 

ABDUL RAZAK KENG(Dependant)—Non-applicants. 


Civil Revision No. 161 of 1998, 


o . ^°} irt r F f e J ? Ct ° f 1 977)~ Section 7 («,) ( c )_ 

Schedule I Article i—Schedule II Article iy—Suit for 
cancellation of Sale deed—declaratory decree with conse¬ 
quential relief— tConsequential relief* explained^-Prayer 
for cancellation of instrument whether a consequential 
re tef wt en possession of the immovable property cona 
o erned is not with the plaintiff . * 
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flic expression “consequential relief " in sec¬ 
tion 7 {re) it) weans sonic relief which -would follow direct¬ 
ly Irow the declaration given, the valuation of which is 
not capable of being definitely ascertained and which is 
not specifically provided for any -where in the Act and 

cannot be claimed independently of the declaration as 
substantive relief. 

I he matter of the cancellation of instruments and 
declaratory decrees are two distinct and separate matters 
and are so treated in different chapters in the Specific 
Kt lief Act. I he relief for cancellation of an instrument, 
even though a declaration may be implied in the adjudica¬ 
tion, is a matter of substantive relief separate and distinct 

from a rebel where declaration is sought as the principal 
remedy. 1 1 


I he prayer for the cancellation of instrument when 
possession of the property concerned is not with the 
plaintiff cannot be treated in the nature of mere conse¬ 
quential rebel following from a declaration of title as 
1 / • . e.: under Section ~ ( iv ) (t) of the Court Fees 
‘ l .t • d ,s 11 prayer for a substantive relief under section "jo 
of the Specific Relief Act. 


Revision from the order of the Senior 
Subordinate Judge Srinagar (Mr. m. a. Shahmiri) 
Dated 27th Bhadon 1998. 


MR. Sunder Lal —'Advocate for the Applicants. 

MR Radha Kish an Kaul —Vakil for the Ncn-applicants. 

ft 

Per Masud Hasan J.— This is the plaintiffs, 
application in civil revision directed against an appel 
late Judgment of the learned Senior Subordinate 
Judge of Srinagar affirming an order passed by a Sub" 
Registrar determining the question of the court fee 
payable on the plaint. 

I he suit was for cancellation of a sale deed 
dated 21 st Bhadon 1997 executed by the plaintiffs 
in favour of the defendant for a consideration of 
Rs. 25,000. The property concerned in the sale deed 
is a bungalow and appurtenant lands. The relief 
sought is as follows:— 

The plaintiffs pray that a decree for cancel¬ 
lation of the sale deed dated 21st Bhadon 
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1997 registered on the 2nd of Maghar 
1997 executed by the plaintiffs in favour 
of the defendant be passed in favour 
of the plaintiffs against the defendant 
with a declaration that the said sale deed 
has been obtained by undue influence 
and fraud. 

The plaintiffs valued the claim at Rs. 130 
and paid a court fee of Rs. 10. Simultaneously 
with the plaint an application for injunction 
was liled on behalf of the plaintiffs to restrain the 
defendant from adding to or altering the nature of 
the property. The allegation made in the application 
was that with a view to defeat the decre" of the 
Court and maintain the sale deed the defendant 
was likely to make such alterations and additions to 
the property as may change its identity. This appli¬ 
cation shows and indeed it was admitted before the 
trial Court and before us that the property concerned 
in the sale deed passed away from the plaintiffs and 
was in the possession of the defendant. 


In these circumstances the Sub-Registrar, before 
whom the suit was filed, was of the opinion that the 
court fee was payable not upon the arbitrary value 
fixed by the plaintiffs but upon the consideration 
mentioned in the sale deed. As this would push the 
suit beyond his pecuniary jurisdiction, the plaint 
was returned for presentation to the Court havin'* 
jurisdiction after payment of proper ccurt-fee 


rn f¥« e u r ery strenuously argued on behalf of 
the plaintiffs before us that this suit is one for a 
declaration with a consequential relief as contemolai 

(C) °M he Court ^es° Act 1P an d 
that the plaintiffs were entitled to put their own value 

and pay court fee accordingly. This would involve 

* e ,“ era ti°n : What if a confidential “ehef 
and Aether the plaintiffs' suit is for a de laration 

What is 'consequential relief has, if we may say 
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so with respect, been very lucidly explained in a 
Full Bench case of the Allahabad High Court, 
Kalu Ram V. Babu Lai and another, LIV Allahabad 
812, I. L. R. Their Lordships of the Allahabad 
High Court were considering a suit in which the 
reliefs claimed were (1) that the mortgage deed be 
declared (or adjudged; void and be cancelled and (?) 
that the compromise, the preliminary decree and the 
final decree be cancelled. The expression 'conse¬ 
quential relief’ in section 7 (iv) (c) was held to mean 
“some relief which would follow directly from the 
declaration given, the valuation of which is not cap¬ 
able of being definitely ascertained and which is not 
specifically provided for anywhere in the Act and 
cannot be claimed independently of the declaration 
as substantive relief. This appears to us to be a 
very useful working definition of the term ‘conse¬ 
quential relief’ which has not been defined anywhere 
in the Act but which comes up frequently for decision 
in connection with the payment of court fees in suits 
for declaratory decrees. It is claimed by the plaintiffs 
that their suit is for a declaration that the sale deed 
executed by them is void and that the cancellation 
of the instrument is a mere consequential relief. 
This is not so. The matter of the cancellation of 
instruments and declaratory decrees are two distinct 
and separate matters and are so treated in different 
chapters in the Specific Belief Act. The relief for 
cancellation of an instrument, even though a declara¬ 
tion may be implied in the adjudication, is a matter 
of substantive relief separate and distinct from a 
relief where declaration is sought as the principal 
remedy. We may again quote the observations of 
their Lordships of the Allahabad High Court in 
the ruling just mentioned with profit in this behalf. 
“A relief to have a registered instrument adjudged 
void or voidable, with the possible result of its being 
delivered up and cancelled and a copy of the decree 
being sent to the registration office for a note to be 
made by the registering officer in his books, is much 
more than a mere declaratory relief. It is undoub¬ 
tedly a substantial relief of a nature differing from 
a declaratory one." 

It is the duty of the Court to see what is the 
real nature of the suit and of the reliefs claimed 
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The plaint has to be read as a whole and the words 
or the form in which the relief is ultimately ex¬ 
pressed have not alone to be taken into account 
with a view to see what is the court fee payable. 
If a person sues for a substantial relief, the valuation 
of which is capable of being definitely ascertained, 
and adroitly so expresses it as to show that a mere 
declaratory decree with consequential relief is sought 
he cannot be allowed to fix his own arbitrary value 
on the plaint but must be required to pay a court 
fee on the real relief sought. If this were not so, 
instances can be easily conceived in which the plain¬ 
tiff’s prayer for substantial reliefs can be disguised 
in the form of seeking declaratory decrees with 
consequential reliefs and the payment of the proper 
court fee avoided. Take for instance a suit for the 
realisation of money upon a bond. The plaintiff can 
say that he sues for a declaration that the de¬ 
fendant is liable to pay money upon a certain bond 
and ask for the recovery of that money as a conse¬ 
quential relief attributing to the plaint such arbit¬ 
rary value as he may choose, whatever the amount 
of money due under the bond. Or a suit may be 
brought for a declaration that the plaintiff is owner 
of a certain property entitle 1 to its possession and re¬ 
covery of possession is asked as a consequential relief. 
These cases obviously* are such in which the sub¬ 
stantive relief is disguised in the form of seeking a 
declaratory decree with a consequential relief and if 
this is allowed, it is not difficult to see. how absurd 
the result would be. These instances can be multi- 
plied without effort. Examined in this way the 
position becomes clear. The prayer for the cancella¬ 
tion ot instruments, when possession of the property 
concerned is not with the plaintiff, cannot be treated 
in the nature of a mere consequential rcffef follow- 

ZctZ m 7 « dec arat ‘°" title as contemplated under 

prayer tor a substantive relief. Support is lent to 

a ned Tn V '"t'"'” 1 ‘he Priv y Council con- 
AU H™* Tacoordeen Tcwarry and Naxotb S Y 6d 
Alt Hussatn Khan and others, I Indian Appeals V)° 

firmaS of the' brou S ht . b y platatifTTor’ con- 
the plaint Possession of certain and 

after P a rev^rS d * that P ossesslon may be confirmed 

setting Side t^ °t su ' n ™ ar y Proceedings and after- 
setting aside the fraudulent and fabricated deed of 
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sale set up by the defendant. The trial Court 
granted a decree as prayed for but the High Court 
reversed it holding that the plaintiffs failed to prove 
possession. They went into the consideration of the 
question whether the deed of sale was genuine or 
not. They assumed that they could only deal with 
it by way of declaration and the}' came to the con¬ 
clusion that they had power to declare the title to 
the estate, but could not give any substantive relief. 
On this their Lordships of the Privy Council observ¬ 
ed as follows : “Their Lordships think that they erred 
in coming to that conclusion ; the plaint prayed 
that the deeds might be set aside, which is a prayer 
for substantive relief, and the Principal Suddar Ameen 
was quite right, when he came to the conclusion on 
the facts that the deeds ought to be set aside, in 
making a decree to that effect”. 

The position would, conceivably, be different if 
the plaintiffs were in possession of the property and 
desired to have their title declared on adjudication 
that the instrument of sale was void and inopera¬ 
tive. In such a case the prayer relating to the instru¬ 
ment may be said to be in the nature of a conse¬ 
quential relief because it would in that event, not 
involve any substantive relief No consequence 
ensued from the instrument and the effect of declara¬ 
tion would be to render it inoperative. 

f 

Learned counsel on behalf of the plaintiffs has 
relied upon a number of rulings in support of the 
proposition that the suit falls under section 7 (iv) (c) 
of the Court Fees Act. These are Arunuchal tin Chct- 
ly and others V. Rangasamy Piliai , A I K. 1915 
Madras 948 (F. B.), Kuber Saran V. R >ghuba*■ and 
another, A. 1. R. 1929 Oudh 491, Kami a Prasad and 
another V. Jagarnath Prasad, A. I. R. 1931 Patna 78 
and Ramautar Sao V. Ram Gobind Sao and others, 
A. I. R. 1942 Patna 60. The suits dealt with in these 
cases were held to fall under section 7 (iv) (c) of the 
Court Fees Act but*, in our opinion, these suits are not 
of the same nature as the plaintiffs’ suit and the 
rulings are not applicable^ to the facts of this case. 
The Madras case was for "the cancellation of the deeds 
of the mortgage and sale executed by the plaintiffs 
in which possession was with the plaintiff and had 
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not passed to the defendant. It was held that the 
plaintiffs were entitled to put their own valuation and 
the suit fell under section 7 (iv) (c). The Oudh case 
is not at all to the point. In that case the plaintiff 
sued lor the cancellation of certain deeds in which 
the property was valued at Rs. 6,000. He valued the 
suit for the purpose of jurisdiction at Rs. 6,000 but 
paid only Rs. 10 as court fee. It was held that under 
section 7 (iv) (c) adxalorem court fee was payable on 
this sum. In the 1931 Patna case the plaintiffs were 
reversionary heirs and they sought to set aside a 
deed of gift. The deed was executed by the last 
male owner at the time of his death leaving him 
surviving a widow. It was sought to be avoided by 
the plaintiffs as it was likely to cast a cloud upon 
their reversionary rights after the death of the widow. 
The 1942 Patna case was one of partition and has 
no bearing on the question before us. Learned 
counsel has failed to show us any case in which the 
plaintiff was allowed to pray for cancellation of sale 
deed as a consequential relief when the possession of 
the property involved in the deed had passed away 
from him and he was allowed to fix an arbitrary 
value in the plaint as against the consideration 
mentioned in the sale deed. 


We hold that in this suit the relief i s for can¬ 
cellation of an instrument under the provisions ol 
section 39 of the Specific Relief Act and is not a 
declaratory relief only. It w-ould, therefore, neither 

A^Jvi« d i e 7 , se p tlon , 7 < 1V ) ( c ) nor under Schedule II 
Article 17 but under the residuary Article namelv 

Article I of Schedule I of the Court Fees Act The 

court fee payable by the plaintiff is upon the con¬ 
sideration mentioned in the sale deed. We will 
therefore, affirm the judgments of the Courts below 
and dismiss this application in revision with cost s. 



- ^ 


S. N. DAR, ■ A. LL ■' 

VaWi HI*. c*urt, ' 

S *{H*OAK jKasbm/,) 
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FULL BENCH. 

Appellate Civil. 

1999 before Offg. Chief Justice (Mr. Janki Nath Wazir). 

- Mr. Justice Ma&i/d Hassan and 

Jeth 19. Mr. Justice Haveli Ram 


RAZAK LON and others—(Plaintiffs) - Appe¬ 
llants. 

versus 

AZIZ DAR and others—(Defendants)-Res- 

IONDENTS. 


Civil 2nd appeal Ko. 51 of 1997. 


Right of Prior Purchase Act (II of 1993) —Whether 
or not [he pre-empt or vhosc right is not superior to that 
of a vendee should be allowed to pre-empt. 

When rival pre-cmp.ors whose rights are equal, 
claim to pre-empt a sale it is fair and equitable that 
the property may be allowed to be shared equally bet¬ 
ween them But / rc-cmptor who has equal rights 
with the vendee cannot claim to have the property 
divided between himself and the vendee. If a vendor 
has sold certain property to a person who has a right 
of pre-emption, no right of jre-empting the sale 
accrues to any person who has an equal or inferior 
right of pre-en ption. When a vendee is on the same 
footing as a plaintiff Pre-emptor, there is no right of 
pre-emption at all and the property cannot be divided 
between them. 

41 P.L. R. Jammu and Kashmir Rulings page 3 
over-ruled. 

A.I.R. 1938 Lahore 242 A.I.R. 1935 Lahore 529. 

A. I. R. 1932 Allahbad 133 followed. 

13 Indian cases 802 not followed. 


Appeal from the decision of the Senior 
Subordinate Judge Srinagar (Rao Sahib Lala 
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Bindraban) dated 7th Poh 1597 REVERSING that Oi. 
Ana\tnag (Pt. Lasa Kak). 


Mr. S. N. L'ar— For the Appellants. 

Ms.. Hrii.ay Nath—F or the Respondents. 


Per OffChief Justice, ll is is a civil 2nd 
appeal from the decision of the Senioi Subordinate- 
judge Srinagar accepting the defendants' appeal and 
dismissing the plaintiff's suit for preemption. 

The facts which have given rise to this appeal 
briefly are that the plaintiffs Razal Lon and others 
hied a suit to pre-empt the sale of land measuring 
four lianals and twelve mar as for a consideration cl 
lvs. KO as mentioned in the sale deed executed by 
Aziz Dar in favour of Qadir Bat and others, vendees. 
The plaintiffs alleged that they were khiwaUIars in 
the village and the vendees have no land in that 
village and that they had prior right of purchase. It 
was further alleged that the price mentioned in the 
sale deed is fictitious and in fact only Rs. 57 
have been paid by the vendees to the vendor. The 
defendants pleaded waiver on the part of the 
plaintiffs and they further pleaded that the sale price 
was Rs. 100 and not Rs. 57 as alleged by the plain¬ 
tiffs. The trial Court struck the following main 
issues :— 


(1) Whether the plaintiffs had prior right to pur¬ 
chase the land, and 

(2) Whether the plaintiffs had waived their right 
of prior purchase. After considering the evidence the 
trial Court found that the right of the plaintiffs to 
purchase the land was equal to that of the defendants 
vendees and it further found that there was no 
waiver on the part of the plaintiffs. On the basis of 

a P^ v ision Bench of this Court reported as 
7; P * L 7 P^. 3 the ^al Court, however, decreed 
the plaintiff s claim to the extent of one half. The 
defendants appealed and the learned Senior Subordi- 

dt^£ l e f? CCep , tillg a PP eal of riie defendants 
dismissed the plaintiff s suft in toLo. The plaintiffs 

pretence! • a second appeal to this Court which 

S™®. U P h J earln g bef ore the Hon’hle Chief Justice. 
^ 411 s order dated 2nd Satvan 1998 this appeal w&s 
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referred to the Full Bench of this Court for decision 
, as lt involved an important point of law. 

The sole point for determination in this appeal 
is whether or not the pre-emptor whose right is not' 
superior to that of a vendee should be allowed to 
-'pre-empt the land. Fhe main principle on which 
Prioi Purchase Act is based is that a person who 
possesses preferential rigiit to purchase the property' 
should be helped to purchase that property from 
another who has inferior right than him. The pre- 
emptor in this case have no superior right than the 
vendees. Both the Courts have unanimously held 
that the right of the vendees and the' right of the 
P r ?" em Pt 0 rs P urc hase the property are equal. 

i. Cr ^ lese circumstances the pre-emptors cannot 
challenge the sale effected in favour of the vendees 
unless they show that their right to purchase the 
property is far superior than the vendees. The trial 
Court has followed a ruling of the Division Bench of 
this Court and allowed the pre-emptors to purchase 
half of the land which was sold to the vendees. I have 
gone through the ruling of the Division Bench and I- 
was myself a member of the Bench which decided 
that case.. It appears that at the time that case was 
argued reliance was placed upon a ruling of the Pun¬ 
jab Chief Court reported as 13 Indian Cases page 802 
in which it was held that “Where a pre-emptor and 
the vendee have equal rights of pre- emption the pre- 
emptor is entitled to pre-empt half the property- 
sold and the vendee is entitled to retain 
the other half". The counsel on the other 
side did not produce any ruling to the contrary and 
the view taken by the Division Bench in that case 
was mainly based on the authority cited above. In 
my opinion the view taken in that case is not correct. 
When rival pre-emptors whose rights are equal, claim 
to pre-empt a sale it is fair and equitable that' the 
property may be allowed to be shared equally between 
them. But the pre emptor who has equal rights with- 
the vendee cannot claim to have the property divided' 
between himself and the vendee. If a vendor has 
sold certain property to a‘person who has a right of- 
pre-emption no right of pre-empting.the sale accrues 
to any other person who has an equal or- infeiior 
right of pje-emption. In other words when- a- 
vendee is'oh the same footing as the plaintiff pre- 
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emptor there is no right , of pre-emption at all and 
the property cannot be divided between them. -In 
this view I am supported 1 by a ruling of the Lahore 
H^h Court reported as 1938 Lahore 242 -P. Hat- 
bhagwandas V. Sardar Praiafi Singh— in which it has 
been held that “A pre-emptor in order to succeed in 
his claim must not only-possess a superior right at the 
time of the sale but must retain the superfority on 
basis of which he claims to pre-empt also at the 
stage of the suit and the stage of the decree.” If the 
pre-emptor is unable to show his superior right than 
the vendee, he cannot succeed in his claim. In 1935 
Lahore '529, it has been held that "Where a pre- 
emptor files a suit for pre-emption on the ground of 
preferential right over the vendee, but the vendee 
pending suits gets his defect removed and clothes 
himself with equal right as that of the pre-emptor 
the pre-emptor has no preferential right at the time 
of passing of decree and as such cannot succeed”. 
In 1932 Allahbad 133 it has been laid down that 
there is no right of pre-emption interse if both the 
pre-emptor and the vendee have equal rights to pur¬ 
chase the property. In the present case the plaintiffs 
have not been able to show that they have superior 
rights than the vendees to purchase the land and 
they could not therefore succeed in their claim. 


The learned counsel has argued that the defend¬ 
ants admitted in their pleadings that the plaintiffs 
had superior right but they had waived it and they 
ought not to be allowed to change their position now 
in second appeal. From a perusal of the plaint it 
appears that the plaintiffs averred that they have 
superior right than the defendants to purchase the 
property, as the defendants did not possess any land 
in the village. There was a clear issue struck by the 
trial Court whether or not plaintiffs had superior 
right to purchase the land. The plaintiffs adduced 
evidence to show that they had preferential 
rights but failed to establish it. The issue was 
decided against the plaintiffs and the lower 
appellate .Court also affirmed the finding of the trial 
Court in regard to this issue. . Both the Courts unani» 
mously held that the right of the plaintiffs to 'pur¬ 
chase the land is on equal footing with that of the 
yendees. Moreover the .plaintiffs never appealed 
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against the decision of the trial Court and did not chal¬ 
lenge the finding of the trial Court in regard to their 
right to purchase the land. Under these circum¬ 
stances the contention of the learned counsel that 
there was an admission on the part of the defendants 
in regard to the superior rights of the plaintiffs, can¬ 
not prevail. 

• 

The plaintiffs having fai'ed to establish their 
superior right than tlie defendants to purchase the 
land their suit has been rightly dismissed. I would 
dismiss this appeal but in view of the peculiar circuin 
stances ol the case, leave the parties to bear their 
own costs in this Court. 


Board of Judicial Advisers. 

11)97 Hej ore Hon hie Sir I.al Go pul ,\1 uherj i Kt. President 
FI ar 28. Hon'bleCh. Niamat L'llah and 

1510 Hon'ble Ht.S. K. Par 

Inly 11. - 

GIAN CHAND- Jitgmeni Debtor—Appellant 

versus 

MAJDAN LAL— decu' e-holder —Respondent 

Civil Appeal No 1. of 19-10 


Civil Procedure Code Section GO (c) {'-)— Whether 
the word ” Araziat " covers trees standing on them - 
I interpretation of Statutes— To rea l one enactment by 
the provisions of another. 

The ownership in trees ant the owner ship in the 
land underneath them cannot b. separated. If the land 
under the trees is incapable of being attached and sold, 
the position with respect to the trees cannot be differ nt. 

An enact went has a particular object in vie tv and 
definitions arc provided in it for the purposes of 
shortening words to be used in the enactment and fo 
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the purpose of avoiding repetition. Unless, therefore 
there be two Acts which may have b>en enacted for 
the same object in view , it is not only useless but 
dangerous to read one enactment by the provisions of 

another. 


Appeal against the order of the High Court 
oJ udicature dated the 24th June 1940. 


Mian Ahmed YaR—F or the Appellant. 

Pandit I.ok Nath Sharma—F or the Respondents. 


The judgment of the Board was delivered by 
Hon’ble Sir Lai Gopal Mukerji :— 

This is an appeal to His Highness the Maharaja 
Bahadur against a judgment and decree of the 
High Court of Jammu and Kashmir State, dated 
the 24th June 1940. 

The fact involved are very brief and are as 
follows :— 

The appellant was a judgment-debtor owing some 
money to the respondent. The respondent sought 
execution of his decree by the attachment and sale of 
certain trees standing on 5 plots of land belonging 
to the appellant. It is common ground that the 
appellant is a Malik within the description of 
section 60 (c) (2) of the Civil Procedure Code as 
prevailing within the State. The appellant objected 
to the attachment of the trees on the ground that 
they stood on pieces of land of which he was a 
Malik and as the lands underlying the trees could 
not themselves be attached and sold in execution of 
a decree by virtue of the provisions of the Civil 
Procedure Code quoted above, the trees were also 
exempt from attachment and sale. 

The appellant’s objection was brushed aside by 
the learned subordinate Judge of Mirpur but it 
* J( was accepted in appeal by the learned Additional 
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District Judge at Mir pur. The respondent filed -an 
appeal to the High Court and two learned Judges 
of the Court came to the conclusion that the word, 
"Arazi” in section 60 (c) (2) did not include the 
trees standing thereon. 

The judgment-debtor being dissatisfied with 
the decision has appealed to the His Highness 
the Maharaja Bahadur. 

The point for determination, therefore, is 
whether the word “ Araziat" in section 60 (2) could 
cover trees standing on them. 

The matter, it seems to the Board, is extremely 
simple and has been complicated only by the fact 
that the learned Judges of the Courts below were 
persuaded to look into enactments other than the 
Civil Procedure Code to find out the exact meaning 
and sense of the word "Arazi" or land. 

Although the Code of Civil Procedure is in 
English language the clause (c) (2) mentioned above, 
is partly in Hindustani and partly in English. We 
need not speculate why such mixed language was 
employed ; possibly this was due to the fact that 
certain other words which could not be very well 
translated into English had to be used in the clause. 
The entire clause runs as follows :— 

"Araziat maqbuzi assmian mauruusi xoa malikatt ; 
but not an arazi malyari sagzari in Srinagar, which 
is exempted from payment of revenue.” 

It is unnecessary to point out that section 60 
of the Civil Procedure Code deals with the 
properties which are liable to sale and those that are 
exempted from sale. Clause (c) (2) appears among 
the properties which are exempt from attachment 
and sale. 

It is settled law both in England and India that 
ownership in trees follows the ownership in land on 
which the trees stand. This proposition has not been 
disputed at the Bar. Authority if needed, could be 
quoted. For example, Byrne’s'Law dictionary, in 
giving the meaning of the word ‘'land” says ^In its 
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technical sense as a word of‘description in conveyanc¬ 
ing, pleading, etfc., Idnd says Coke, •‘comprebendeth,- 
any ground; soil or earth whatsoever as meadows' 
pastures, woods, moors, waters, marshes, furses-and 
heath.” In British India the High Courts have heM 
that where a tenant has not transferable right in the 
land he cultivates, he cannot possess any tranierable- 
rights in the trees that' may bf standing on the 
land under his occupation. The proprietor of land 
is treated as the owner of. the - trees as we!!. 1 
Section 8 of the Transfer of' the Property Act says; 
“unless a different intention is expressed or neces¬ 
sarily implied, a transfer of property passes forthwith 
to the transferee all the interest which the transferor 
is then capable of passing in-the property, and in 
the legal incidents thereof.” 


"Such incidents include, where the property is' 
land, the easements annexed thereto, the'ient* and* 
profits thereof accuring after the transfer, and alt* 
things attached to the earth.” 

✓ 

It appears to. be absolutely clear that the 
ownership in trees, and that the ownership in the 
land underneath them cannot, be separated.’ In 
the absence of any. indication to the contrary ttte- 
word- ‘land* occurring in any enacthient ir eludes air 
benefits, arising out of it. 


. .Having, this, principle in view the Board has no 
hesitation ill coming. to the conclusion that if the 
land under the trees i* incapable of being - attached 
and soM-the position with respect to the trees cam 
not-be-different. It should be made clear that'the 
Board are - not dealing with, the case of any buildings 
that may have been erected on a piece of' land. 

has-not arisen in this 
case,.it-is--needless for the. Board to exnress anv 

opinion i whatsoever on the-point express any 

bdow and at & Ba^the 
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placed on the definition of ‘land’ to be found in these 
enactments and it has been argued on behalf of the 
appellant that the Land Revenue Act of 1980 Sambat 
and the revised enactment of 1996 Sambat define 
‘land’ as including trees standing thereon. On behalf 
of the respondent it has been argued that in the Land 
Alienation Act of 1995, in defining ‘land’ the 
legislature has nowhere said that the word ‘land should 
be taken a^ including trees standing thereon. On 
behalf of the respondent the learned counsel has also 
pointed out that the definition of land to be found in 
t he Land Alienation Act of the State is similar to the 
definition of land to be found in the Punjab Land 
Alienation Act and that the High Court of Lahore in 
some cases and specially in a Full Bench Judgment 
held that the word ‘land’ did not include trees 
standing thereon. It was, however, conceded bj' the 
learned counsel for the respondent that the legislature 
intervened and extended the definition of the word 
‘land’ as used in the Land Alienation Act of the 
Punjab so as to include trees standing on the 
same. 

As the Board has already remarked in an earlier 
portion of this judgment, the Courts below found the 
question difficult for them to answer in view of the 
fact that they were persuaded to look into enactments 
other than the Civil Procedure Code. .An enactment 
has a particular object in view and definitions are 
provided in it for the purposes of shortening words to 
be used in the enactment and for the purpose of 
avoiding repetition. Unless, therefore, there be two 
Acts which may have been enacted for the same 
object in view, it is not only useless but dangerous to 
read one enactment by the provisions of another. 
For example, before the Board, there was no contro¬ 
versy on the point that for the purposes of attach¬ 
ment and sale, trees were to be treated as immovable 
property within the meaning of the Civil Procedure 
Code, while ‘standing timber’, by express definition 
were to be treated as movable property for the pur¬ 
poses of the Transfer of Property Act. 

In the view that the Board takes of the futility 
and dangerousness of reading one enactment, with the 
aid of another enactment passed with an entirely 
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different object, the Board do not feel called upon to 
discuss the various rulings cited at the Board or 
discussed in the judgments of the Courts below. 

For reasons given above the Board would humbly 
advise His Highness the Maharaja Bahadur that the 
appeal be allowed, the decree of the High Court and 
the order of the subordinate Judge be set aside, the 
decree of the Additional District Judge be restored 
and the application of the decree-holder for the 
attachment and sale of trees be dismissed with costs 
throughout. 


Beard of Judicial Advisers. 


Before. Hon'ble Sir Lai Gopal Mukerji ... President. 1997 

Hon’ble Ch. Niamat Ullah and - 

Hon'ble Pt. S. K. Dar Har 28. 


1940 


Reference No. I of 1940. July 11. 

Reference in Re-Mr. A. K. Watal. 


State subject definition—Notification No. 1 L/84 
dated 20th April 1927—Interpretation of Class l. 

Held that the last clause 'have since been perma¬ 
nently residing therein' *s a part only of the second 
sentence viz. ‘persons who settled therein' before the 
commencement of Samvat year, 1942\ and the qualifi¬ 
cation expressly imposed by the last clause cannot, by 
any rule of grammer, be associated with the first sen¬ 
tence viz. 'all persons bom and residing within the 
State before the commencement of the reign of His 
Highness the late Maharaja Gulab Singh Sahib 
Bahadur 

Notification No. l-L/84 deals with two distinct 
classes of inhabitants, namely ( 1) those who are State 
supjwts by birth and ( 2) new settlers. In the case of 
the ftret- of these two classes continuance 1 of domicile- is 
presupposed and is- implicit in the'first sentence white 
the-second is exhypothesis the ca&e of adoption of a new 
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domicile and it was necessary to impose the express 
condition of permanent residence which effects a change 
o/ domicile. One’s status as a subject oj a 6 tate*is 
presumed to subsits until it is defmately abandoned by 
the adoption of another. 


Notification No. 13 -L , dated dUh June ld 4 H— 
Effect oj this Notification upon Notification i-L/ 64 .. 

As regards the effect of Notification No. io-L 
upon Notification l-L/ 64 , the Hoarhas no difficulty 
in reading one consistently with the other. Notification 
No. 1 -E/ 64 define* the expression estate subject' 
generally while N olification No. lo-L deals specifically 
with the case of emigrants. It is permissible to read 
the later Notification ( 13 -H) as a proviso to the earlier 
one {l-L/ 64 ). 


Pandit, Lok Math 5hakma— Advocate tor Mr. A. K. 
Watal. 


llie judgment of the Board was delivered b> 
Hon’ble Cli. JN'iamat Ullah:— 

1 he facts relating to tins reference under 
section 71 ^i) of|the Jammu and Kashmir Constitution 
Act of 1996 are as follows :— 

Mr. A. K. Watal applied to the W’azir Wazarat 
Anantnag for ,a certificate ol bemg the subject oi 
Jammu and Kashmir State. He alleged that Ins great¬ 
grandfather was born and resided m Jogilanxar— 
Kainawari Srinagar, hi the reign of His Higimess the 
late Maharaja Gulab Singh Sahib Bahadur and that 
the fact that his great-grandfather and lather lived in 
British India for a considerable length of tune owing 
to the exigencies^ol their employment did not ailect 
then status as State subjects. Mr. Watal has been 
residing since 1930 hi Srinagar where he lias a Carpet 
Factory. He produced oral and documentry evidence 
to establish that his three immediate ancestors, though 
spending most of then tune m British India, did not 
severe their connection with the Kashmir Slate in 
which they had dealings and held property winch was 
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managed by their relations staying m the State. 
They themselves visited Kashmir of and on. 

The Wazir VVazarat Anantnag does not appear 
to have entertained any doubt as regards the facts 
alleged by Mr. Watal but in view of a certam decision 
of the High Court in another case, he thought that he 
should seek the guidance of higher authorities in 
respect of the legal questions involved in the disposal 
of Mr. Watal's application. Accordingly he made a 
reference to the Governor of Kashmir who forwarded 
it to the Revenue Commissioner and the latter sub¬ 
mitted it to the Hon’ble Revenue Minister. In due 
course His Highness directed a reference to be made 
to this Board. 


The three questions which we are called upon to 
answer are noted below :— 


“(i) Whether the words ‘who have since been 
permanently residing therein’ occurring 
at the end of ‘Class I’ in the definition of 
a State subject in the Notification of 
1927 govern also the first portion of 
difinition viz. ‘All persons born and 

residing within the State before the com¬ 
mencement of the reign of His Highness 
the late Maharaja Sahib Bahadur’. 

(2) If the answer is in the affirmative, whether 
a person falling under either portion of 
the definition who for a time had 
residence outside the State but is now 
living in the State and, for all the time 
that he resided outside he held 
immovable property in the State and is 
not proved to have abandoned the 
intention of returning to the State, can be 
considered to have been permanently 
residing in the State. 

(3) If the answer to question No. 1 is in the 
negative, whether the provisions of 
Notification No. 13-L dated 27th June 
1932 control the provisions made in 
Note II to the definition of a State 
subject and, therefore, whether th e 
descendants after two generations of a 
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State subject who had migrated outside 
the State are not entitled to the rights of 
State subjects. In this case will the 
fact that such emigrant and his descen¬ 
dants held immovable property in the 
State and are not proved to have aban¬ 
doned the intention of returning to the 
State make any difference”? 

The Notification referred to in question No. i 
is 1-L/84 dated 20th April 1927. It runs as 
follows : — 

“The term ‘State subject’ means and includes 
all persons born and residing within the 
State before the commencement of the 
reign of His Highness the late Maharaja 
Gulab Singh Sahib Bahadur, and also 
persons who settled therein before the 
commencement of samvat year 1942, and 
have since been permanently residing 
therein”. 

The Notification referred to in question No. 3 is 
13 L dated 27th June 1932 and runs as follows :— 

"That all emigrants from the Jammu and 
Kashmir State to foreign territories shall 
be considered State subjects and also the 
descendants of those emigrants born 
abroad for two generations : 

Provided that these nationals of the Jammu 
and Kashmir State shall not be entitled 
to claim the internal rights granted to 
subjects of this State by the laws and rules 
for the time being in force in this State 
unless they fulfil the conditions laid down 
by those laws and rules for the specific 
purposes mentioned therein’ . 

'It will be seen that some doubt is entertained as 
-to whether the last clause, namely, “and have since 
been permanently residing therein” occurring in 
Notification No. 1-L/84 governs not only the 
sentence immediately preceding it i. e. “and also 
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persons who settled therein before the commencement 
of samvat year 1942” but also the first sentence i. e. 
“all persons born and residing within the State before 
the commencement of the reign of His Highness the 
late Maharaja Gulab Singh ^ahib Bahadur”. It was 
suggested in some cases that the last clause governs 
the first sentence also, so that, “all persons born and 
residing within the State before the commencement of 
the reign of His Highness the late Maharaja 
Gulab Singh Sahib Bahadur" can be regarded as 
“State subject” only if they have been permanently 
residing in the State throughout. Having carefully 
considered the language of the Notification and the 
grammatical construction thereof, the Board is clear¬ 
ly of opinion that the last clause is a part only of 
the second sentence. The words “and also” which 
join the two sentences completely, separate one from 
the other and the qualification expressly imposed by 
the last clause cannot, by any rule of grammer, be 
associated with first sentence. In particular the 
word “since” in the last clause clearly refers to the 
point of time preceding it t. e. samvat year 1942”. 


It should be mentioned that notification 
No. 1-L/84 is followed by some notes Note, No. II of 
which is as follows :— 


“The descendants of the persons who have 
secured the status of any class of the State 
subjects will be entitled to become the 
State subjects of the same class”. 

The framers of this notification had obviously in 
mind the general question as to who should be regard¬ 
ed as State subjects and they laid down the definition 
contained therein, without reference to possible com¬ 
plications which might be introduced by change of 
residence. After a few years, concrete instances 
probably brought to the forefront the case of emi¬ 
grants. It was perhaps felt that on a literal construc- 
tion of Notification No. i-h/84 there was room for 
the contention that all those persons who had been 
bom m the reign of His Highness the late Maharaja 
ulab Singh Sahib Bahadur, and their descendants 
now low-so-ever, should be regarded as State subjects, 
inspite of th eir having abandoned their domicile in 
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the State and adopting a domicile elsewhere. Notifi¬ 
cation No. L-13 dated 27th June 1932 was accordingly 
issued to clarify the position of such of tbe State 
subjects as had emigrated and settled in other places. 

Notification No 1-L/84 is not artistically worded 
but there should be no difficulty in determining its 
true import. It deals with two distinct classes of 
inhabitants, namely :— 


(1) those who are State subjects by birth and 
(2) new settlers. 




there is hardly any one whose ancestor 
did not, at some time or other, make 
this State his home, some date had to 
be fixed to distinguish between the old 
and new settlers. The reign of His 
Highness the Maharaja Gulab Singh 
Sahib Bahadur which was considered to be 
an important land mark in the history of 
the Kashmir and Jammu State, was adopted 
as the test. The last clause in the Notifi¬ 
cation No. i-L 84 is clearly intended to 
exclude the case of those settlers who, 
inspite of their residence in the State due 
to the exigency of employment or calling, 
were permanent residents of another State. 
In the case of the first of these two clauses 
continuance of domicile is presupposed and 
is implicit in the first sentence while the 
second is, evhypothesis the case of adop¬ 
tion of a new domicile and it was necessary 
to impose the express condition of perma¬ 
nent residence which effects a change of 
domicile. One’s status as the subject of a 
State is presumed to subsist until it is 
definitely abandoned by the adoption of 
another. 


Notification No. 13-I- dated 27th June 1932 deals 
specifically with the position of “emigrants from the 
lammu and Kashmir State to foreign temtones . 
Every person who goes abroad and resides there for 
considerable length of time is not necessarily an emi¬ 
grant. A person is said to emigrate from lus an¬ 
cestral abode to another if he abandons the former 
and adopts the latter as his permanent residence. In 
each case it is a question of fact. His status as the 
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subject ot' a particular State is altered only if the 
evidence leads to the conclusion that he quitted his 
former domicile t with the intention of abandoning 
it and adopting ■ another. His conduct subsequent 
to the change of residence including the mode of life 
which he led in subsequent years, the extent to which 
he severed his connection with his former residence, 
ownership of property in the place of his former 
residence, business relations and the continuance of 
visits to it, none of which is by itselt conclusive, are 
some of the indicia which throw light on the question 
whether he quitted his former domicile and adopted 
another. As already stated it is a question of fact in 
each case and no rule of thumb can be laid down as a 
guid to the decision oi every case. 

In the present case it appears that Mr. XVatal’s 
great-grandfather went to British India in search of 
employment and he and his two descendants remained 
outside the Jammu and Kashmir State for consider¬ 
able length of time but retained connection with the 
place of his ancestral residence where he had property 
which is even now in possession of Iris descendants. 
There is documentary evidence which shows that in 
1875 and in 1884 Mr. Watal’s father had dealings 
with certain merchants residing in the State. There 
is also oral evidence of respectable witnesses who 
support his allegations. The question put to us take 
it as established that Mr. Watal’s ancestors did not 
abandon the intention of returning to the State and 
had possession throughout of their immovable pro¬ 
perty in the State. The Board has to accept these 
facts in answering the reference and having regard to 
that finding it ought to be held that Mr. Watal’s 
ancestors did not cease to be State subjects. 

As regards the effect of Notification No. i?-T 
dated 27th June 1932 upon Notification 1-L/84 the 
Board has no difficulty in reading one consistently 
mth the other. As already stated Notification 
iNo. 1-L/84 defines the expression “State subject” 
generally while Notification No. 13-L deals specifically 
wth the case of emigrants. It is permissible to read 
the later^ Notification (13-L) as a proviso to the earlier 
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For the reasons already explained the Board 
answers the first question in the negative. The 
second question does not arise. The answer to the 
third question is that Notification No. 13-L dated 
27th June 1927, should be taken to deal specifically 
with tlie question of emigrants, which term should be 
taken in the sense already indicated, while Notifica¬ 
tion No. 1-L/84 dated 20th April 1927 defines 
generally the term “State subject’’. Note II appended 
to the latter merely makes clear that the status of the 
descendants of a “State subject” is also that of a 
“State subject”. In case a State subject emigrates, 
he and his descendants for two generations will be 
entitled to the limited privilege therein mentioned. 


Appellate Civil. 

Before Chief Justice (R. B. Ganga Nath) 


BALJI— (Defendan i)—Appellant. 

versus 

MOHAMED and another—(Plaintiffs) and 
DILLAWAR SINGH— (Defendant) - Respondents. 


Civil 2nd Appeal No. 51 of 1999. 


Right of Prior Purchase Act {11 of 1993 ) — Sec¬ 
tion 12 —Right of prior purchase of a joint Hindu 
family—Is it necessary that such property should have 
been purchased with the joint family funds and the 
property should be available for the use of the family. 

Held that according to the provisions of sec¬ 
tion 12 , members of joint Hindu family can acquire 
property for the joint family or either of them may 
acquire property for himself because the right according 
to that section may be exercised by them jointly or 
severally. It is not at all necessary that the property 
should have been purchased for the joint family. In a 
joint family it is open to every member of it to acquire 

property for himself. 
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Appeal from the decree of the Senior Sub¬ 
ordinate Judge, Srinagar (Pandit Ram Nath 
Sharma) dated 24th Baisakh 1999. Reversing 

THAT OF PT. LaSSA KAK, MUN51FF ANANTNAG AND 

decreeing Plaintiffs Suit. 

Mr. Sri Kanth Chuku—V akil for the Appellant. 
Mr. C. M. Sadiq—V akil for the Respondents. 


This is an appeal by the defendant vendee aris¬ 
ing out of a suit brought against him and the 
vendor by the plaintiff respondent to pre-empt the 
property sold by the defendant No. 2 to defendant 
No. 1 by sale deed dated 5 th Jeth 1997 . The plaintiff 
brought the suit on the ground that he as a khewatdar 
had a prior right of purchase. The defendant vendee 
contended that he was also a khewatdar and therefore 
the plaintiff had no preferential right The trial 
Court dismissed the suit but on appeal the lower 
Court decreed the suit. It is proved by tl»e evidence 
of the defendant vendee that he is the adopted son of 
Sodama and that his natural father is Ram Chand 
who is brother of Sodama. It is, further proved by 
the defendant vendee's evidence that both 
Ram Chand and Sodama have ancestral property in 
the khewat. It is further proved that the defendant 
vendee is the adopted son of Sodama and lives 
jointly with him and the property owned by the 
joint family is the ancestral property. It is proved 
by the plaintiff’s own evidence that Ram Chand and 
Sodama have property in the khewat. The property 
being ancestral Balji vendee has a right in it and as 
such he is also a khewatdar with his father Sodama. 
The plaintiff, therefore, as a khewatdar has no 
preferential right of purchase. 

The lower Court has decreed the plaintiff’s suit 
on the ground that it has not been proved that 
Balji purchased the property with the joint family 
funds and the property would be available for the use 
of the family. This is a strange proposition. The 
learned Judge seejns to have ignored the provisions 
of section i 2 of the Right of Prior Purchase Act, 
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“Whenever according to the provisions of this 
Act a right of prior purchase vests in several persons, 
the right may be exercised by all such persons jointly 
or severally.” 

As already stated the vendee Palji and his 
father Sodama are members of the joint family and 
both of them ore therefore khewatda s. According to 
the provisions of section i.. they can acquire property 
for the joint family or either of them may acquire 
property for himself because tlie right according to 
section i2 may be exercised by both of them jointly 
or severally, it i~. not at aU necessary that the 
property should have been purchased for the joint 
family. In a joint family it is open to everv member 
of it to acquire propert for himself. The plaintiff 
has no preferential right ami his suit, thereiore, must 
fail. It is, therefore, ordered that the appeal be 
allowed with costs, the decree of the lower Court be 
set aside and that of the trial Court be restored. 


^ Appellate Civil. 

— Before Chief Justice {R. B. Ganga Nath) 

IV and 

Mr. Justice Masud Hasan. 


AMEER MIR and Another—(Defendants) 
Appellants. 

versus 

MST. AZIZI (Plaintiff)—Respondent. 
Civil 2nd Appeal No. 40 of 1599. 


Mohammadans of Kashmir— Custom — Inheritence — 
Right of daughter of a khana-nashin daughter to the 
property of her maternal gra?id-father. 
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A had a son and a khana-nashin daughter. The 
daughter died during the life time of A. On A's 
death his son succeeded to his property hut he also died 
without marriage and without issue. Daughter of 
khana-nashin daughter claimed property of A as heir. 


Held that under the circumstances daughter of a 
khana-nashin daughter could not succeed to the property 
cither under the custom or the Mohamrnadan Daw. 
Th■' alleged custom that the widow and a son of 
predeceased son can succeed to the property on the death 
of the predeceased son's father does not apply to the 
daughter of a predeceased son. 


Specific Relief Act (XXXVII of 1977 )-Sec¬ 
tion 42 Declaratory suit to remain in possession of 
property. 


A plaintiff can obtain a declaration as to his right 
tc remain in Possession of the property only if he has 
any right to the property in dispute. 


Appeal from the decree of the District 
J uDGt Srinagar, (Rao Sahib Lala Bindra Ban) 
dated 16th Jeth 1999. 


Mr. A. N. Kak. — For the Appellants. 
Mr. Sarwanand- I-or the Respondent. 


Per Chief Justice. —This is a defendants’ appeal 
and arises out of a suit brought by the plaintiff 
respondent against them for declaration that the 
defendant appellants were not collaterals of Aziz or 
Ahmad Mir and were not entitled to get any share 
in the property left by them and for an injunction to 
restrain them from interfering with plaintiff’s posses¬ 
sion over the property described in the plaint. The 
suit relates to the property of Ahmad Mir. The 
following pedigree will show the relation between the 
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plaintiff and Ahmad Mir : — 

Diam 

I 

■C hafoor 


Mohammad Kazak Sultan 

(died childless) | (d ed childless 

Aziz 


Mt. Kliatji Ahmad minor 

(dukhtar khana-nashin) (died without marriage 

| and without issue) 

Mt. Azizi 
(plaintiff) 

Mst. Khatji., the mother of the plaintiff was the 
khana-nashin daughter of Aziz and she dKd during 
the life-time of her father. On the death of Aziz the 
property devolved on his son Ahmad Mir. On his 
death the dispute about the property arose. The 
plaintiff claimed the property as hers. On the other 
hand the defendants claim his property as his 
collaterals. The dispute between the parties was 
conkned to the question as to whether the defendants 
were collaterals .and succeeded to the property of 
Ahmad Mir or not. Both the lower Courts have 
concurrently found that the defendants are not 
collaterals of Ahmad Mir and on this finding have 
decreed the plaintiff’s suit. It has not been found 
by the lower Court whether the plaintiff acquired by 
succession any right in the property in dispute. The 
learned Judge has observed in his judgment. 

“A side issue in this case is if Mst. Khatji 
was the khana-nashin daughter of Aziz 
deceased. I have called it a side issue 
because whether this fact is proved or. 
not the plaintiff is the only heir entitled 
to the property of Aziz if the fact that 
the defendants are not collaterals of Aziz 
is proved.” 
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It is not so. As already stated Mst. Khatji, 
who according to the finding of the lower Court was a 
khana-nashin daughter of Aziz died during Aziz's life 
time. Aziz left only one son Ahmad Mir who succeed¬ 
ed to his property. On the death of Aziz the plaintiff, 
who was the daughter of Mst. Khatji did not succeed 
to any property. Reliance was placed by the learned 
counsel for the respondent on a custom according 
to which the widow and a son of a predeceased son 
could succeed to the property on the death of the 
predeceased son’s father. This custom does not 
apply to the daughter of a pre-deceased son. So 
even assuming that the '• hana.nashin daughter had 
the status of a son her daughter would not succeed 
to the property on the death of the father either 
under the custom or the Mohammadan Law. It 
being so the plaintiff did not succeed to any property 
and has no right in the property in dispute. It was 
contended by the learned counsel for the respondent 
that even if it was so she was entitled to the declara¬ 
tion sought for by her. A declaration can only be 
sought under section 42 of the Specific Relief Act. 
Section 4 2 is[as follows:— 


‘•Any person entitled to any legal character, 
or to any right as to any property, may 
institute a suit against any person denying, 
or interested to deny, his title to such 
character or right; and the Court may 
in its discretion make therein a declaration 
that he is so entitled and the plaintiff 
need not in such suit ask for any further 
relief. ; 


Provided that no Court shall make any such 
declaration where the plaintiff, being 
able to seek further relief than a mere 
declaration of title omits to do so.” 

Under this section a person entitled to any 
legal character or to any right to any property 
may institute a suit for declaration of his legal 
character or right. In this case the plaintiff’s case 
was that the defendants were interfering with her 
possession. The plaintiff could obtain a declaration 
35 to her right to remain in possession of the property 
only if she had any right to the property in dispute 
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In this case as already stated she has no right- It 
being so the plaintiff is not entitled to the declaration 
sought for by her. It is, therefore, not necessary to 
go into the question as to whether the defendants are 
collaterals of Adz or not. The suit fails. It is, 
therefore, ordered that the appeal be allowed, the 
decrees of the lower Courts be set aside and the 
plaintiff’s suit be dismissed. The parties shall bear 
their own costs throughout. 


Appellate Civil. 


1999 Before Chief Justice (Rai Bahadur Ganga Nath). 

Assuj 23 . ■ - 

Kh. KASOOL JOO— Dffendamt —(Appellant). 

versus 

AHMADOO and Another—(Plaintiff)—Respon¬ 
dents. 


Civil. 2nd Appeal No. 45 of 1999. 


Limitation Act {IX of 109.5 —Article 10 —Period 
of limitation for a suit to enforce right of prior pur¬ 
chase—Time front which period begins to run — Posses¬ 
sion taken sometime before the registration of the sale 
deed—Whether such possession is contemplated by 
Article 10 . 

Purchaser's possession before the completion of the 
registration of the sale deed is not as that of a pur¬ 
chaser as contemplated by Article lO because at that 
titne the sale cannot be said to have taken place. 


Appeal from the decree of District Judge 
Poonch (Mr A. H. Durani) dated 24th Chet, 1998 

-Jit ii v 
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SETTING ASIDE THAT 

(Ch. Bhagat H*m) and 

FURTHER PROCEEDINGS. 


OF SUH-JUDGF HAVELI 
REMANDING THE CASE FOR 


Mr Rai ha Kishen—V akil for the Appellant. 
Mr. Ahmed Yak —Vakil for the Respondent. 


This is an appeal by the defendant against the 
decree of the lower Court. It arises out of a suit 
brought by the plaintiff respondents against the de¬ 
fendant-appellant for pro emption of the property 
described in the plaint. The defendant inter alia, 
contended that the suit was time barred. The trial 
Court held in favour of the defendant and dismissed 
the suit. The plaintiffs appealed and the lower Court 
has found that the suit was within time. The de¬ 
fendant vendee has come up in appeal. 

The question is whether the suit is within time or 
not. The learned counsel for the appellant contended 
that under Article io of the Limitation Act the limi¬ 
tation would run from the time when the purchaser 
took physical possession of the whole of the property 
sold. The lower Court has held that the suit is within 
time from the date of the completion of the registra¬ 
tion of the sale deed. The learned counsel has stated 
that the purchaser took possession some time before 
the registration of the sale deed, although there is 
nothing to support his statement. Even if it were so 
the purchaser was in possession at the time of the 
completion of the registration of the sale deed. His 
possession before the completion of the registration 
of the sale deed was not as that of a purchaser as 
contemplated by article io, because at that time the 
sale had not taken place. So whether limitation runs 
from the date of the purchaser’s taking possession or 
from, the date of the completion of the registration of 
the sale deed the suit is within time. 

As regards the question when the registration of 
the sale deed was completed, section 6 i, sub-section 3 
of the Registration Act ( 1977 ) lays down 
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‘‘On receipt of the sanction required under sub¬ 
section (2) or (2-a) as the case may be, or 
if the document does not require sub¬ 
mission for such sanction, on compliance 
with the procedure hereinbefore provided 
the registration of the document shall be 
deemed complete, and the document shall 
then be returned to the person who pre¬ 
sented the same for registration, or to such 
other person (if any) as he has nominated 
in writing in this behalf on the receipt 
mentioned in section 52”. 

It is not denied that the sale was sanctioned on 
nth Chet 1995. From this date the suit is within 
time. There is no force in the appeal. It is, there¬ 
fore, ordered that it be dismissed with costs. 


Appellate Criminal. 

Before Mr. Justice J. N. Wazir. 

1999 -^ 

-BEHARI LAL (Accused) Appellant. 

Poh 7 . 

Versus 

STATE Respondent. 

Criminal Second Appeal No. 78 of 1999. 


STATE THROUGH PlTAMBEI. NATH (CoMPLAIN- 

ant) Applicant. 

Versus 

BEHARI LAL (Accused/ Non-applicant. 

Crfminal Revision No. 78 of 1999. 

Ranbir Penal Code (Act XII of l 989 )-Sections 363 - 
and 366 —K i d n a p p i ng—Difference between the two 
sections—Consent of the girl whether exonerates the 

seducer . 

The offence under section 366 is an aggravated 
form of the offence under section 363 . Whoever kid¬ 
naps any person from lawful guardianship is guilty of 
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the offence under section 363 but if a woman is kid - 
napped with intention that she may be compelled to 
niarry any person against her will or in order that she 
may be forced or seduced to illicit intercourse, he is 
gutlly under section 366 , 


The consent of the girl who is below 16 years of 
age does not exonerate the seducer. The underlying 
policy of the section is to uphold the lawful authority of 
parents or guardians over their minor wards and to 
penalise those who kidnap minor girls and take im¬ 
proper and undue advantage of their youth and 
inexperience. Although the girl may be of such an age 
that it is rather difficult for the accused to know whether 
she is a minor or not yet the consent of the girl will not 
exonerate him if afterwards the girl is found to be below 
16 years of age. In such cases the accused takes the risk 
himself and should suffer the consequences . 


Appeal and Revision from the order of the 
Sessions Judge (Chaudhri Bhagat Ram) Jammu 

DATED 29TH KATIK 1999. 


‘ *.>.i u- r. 4 


Mr. C. Rai— For Behari Lai Accused. 

Mr. Madhusudhan Kak—F or Pitamber Nath 
Complainant. 

Assistant Advocate General. 


Bihari Lai has preferred a second appeal against 
his conviction and sentence and there is an applica¬ 
tion made by Pitamber Nath the father of Mst. Tara- 
wati for enhancement of the sentence. This order 
shall dispose of both the appeal and the revision 
application. 

Bihari Lai was convicted by the Additional Dis¬ 
trict Magistrate Jammu for an offence under section 
366 R. P. C. and sentenced to 2 \ years rigorous im¬ 
prisonment with a fine of Rs. 100 . On appeal the 
learned Sessions Judge upheld his conviction but re¬ 
duced the sentence of imprisonment to six moitfhs 
maintaining the fine. 
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The case for the prosecution Mas that Bihari Lai 
is a friend ol Kam l.al the brother of AJst. Tarawati. 
The accused used to frequent the house of his friend 
Kam Lai and there he met his sister Tarawati. 
He became friendly with A 1 st. Tarawati who accord¬ 
ing to the prosecution is below 16 years of age. 
From the letters which have been produced in this 
case and were written by Taiawati. it appears that 
she was in love with Bihari 1 al accused. On the 
19th of Jetfi 1998 Tarawati had gone to the house of 
her neighbour Sundar L>as to do some knitting work 
there. Bihari Lai met her there and told her that she 
was wanted by his mother. Bihari Lai it is alleged 
took her to his house and kept her there till the 
night. At night he took her to another house in 
Mo/tall a Rehari and kept her there till 22nd Jeth 
1998. A report was made to the police about the 
disappearance of the girl and on 22nd Jetl> when the 
accused came to know that a case had been registered 
against him he brought her back to the house of her 

were arrested by the police. The 
police after investigation struck off the case on the 
ground that the age of the girl according to the doctor 
was above 16 years. 1 hereupon Pitamber Nath father 
of the girl instituted a complaint under section 360 
R. P. C. against Bihari Lai and his parents. The 
Additional District Magistrate found Bihari Lai guilty 
and convicted him. The trial Court and the learned 
Sessions Judge have found that Bihari Lai had 
kidnapped Mst. Tarawati. The trial Court was of 
the opinion that her consent to go with the accused 
was obtained by fraud and there was in fact no 
consent of the girl to accompany the accused. From 
the evidence it is clear that the girl accompanied 
the accused willingly and I am in full agreement 
with the finding of the learned Sessions Judge in 
this behalf. The letters which have been written by 
Mst. Tarawati show clearly that she was enamoured 
of him and she willingly accompanied the accused. 
The girl has made a statement that these letters 
were dictated by the accused under co-ercion while 
she was detained by him. This explanation is not 
satisfactory and cannot be believed. The only ques¬ 
tion for determination in this case is whether the girl 
at the time when she was taken away from her 
parental house was or was not below' 16 years of 
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age. The learned counsel appearing for the accused 
nas argued streneously that the finding of the Courts 
below in regard to the age of the girl is not based on 
anj' legal evidence. He has drawn my attention to the 
statement made by Dr. Partapsingh who per- formed 
the X-ray examination of the girl and was of opinion 
that the age of the girl was about 17 years. 
Dr. Partapsingh has admitted in his cross-examination 
that he saw the X-ray photos alone which had been 
taken by his assistant and gave his opinion in 
accordance with the chart of the age given in Lyon s 
Jurisprudence He further admitted that he did not 
see the general appearance of the girl and did not 
take into consideration the weight, teeth, height and 
puberty of the girl in determining her age. The 
doctor also admits that in order to give opinion about 
the age of a person it is necessary to see the general 
appearance, teeth, puberty, weight and height of the 
person. In his cross-examination it has been further 
stated by the witnesses that among Indian girls 
epiphysial union takes place at least two years earlier 
than in the case of Europeans and in the case of 
girls this union takes place two years earlier than in 
the case of boys. The doctor is unable to say 
whether the chart upon which he has based his 
opinion was made upon the observations of European 
or Indian boys or European or Indian girls. Since 
the doctor has based his opinion upon a chart about 
which he is not certain whether it relates to Indian 
girls or Europeans girls, his opinion in regard to the 
age of the girl cannot be definite especially when 
there is other evidence to show that the age of the 
girl is less than the age given by the doctor. 
Dr. Paul the lady doctor of the Zenana Hospital 
Jammu has closely examined the girl and she is of 
opinion that the age of the girl is 15 £ years. 
Pitamber Nath the father of the girl has produced a 
bahi in which he has made entries at the time the 
girl was born. I have examined the bahi myself 
and I find that much reliance cannot be placed on 
the entries in the bahi which is not regularly kept 
and which can be manufactured at any time. The 
girl was reading in Gurmat Kama Pathshala and 
a school leaving certificate which purports to have 
been issued by the Head Mistress of that school 
has been produced. This certificate would have 
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been a veiy useful document in determining the 
exact age of the girl but no efforts have been made 
by the complainant to prove the certificate and 
in the absence of any proof in regard to this certifi¬ 
cate reliance cannot be placed on it. Certified 
copies of birth register maintained by the Municipality 
have been produced to show that the age of the 
girl was less than 16 years. These copies do not 
help us in determining the age of Mst. Tarawati. 
There is no entry regarding the birth of Mst. Tarawati 
in the bii tli register maintained by the Municipality. 
I'he certified copies of the entries have been pro¬ 
duced but thev relate to the birth of other children 
of Fitamber Nath. The Assistant Advocate General 
has argued that in 1911 Mst. Ramawati the elder 
sister of Tarawati was born and there is a certified 
copy of the entry in the birth register of the 
Municipality which has been produced. Mst. Tarawati 
was born after 1981 and her age could not be more 
than 16 years. This argument is without force. 
It is not clear whether Mst. Tarawati was born in 
1981 as the certified copy of birth entry does not 
give her name and it is therefore difficult to say 
whether the entry relates to Mst. Tarawati or some 
other child. The counsel for the accused has argued 
that as the name of the child is not mentioned he is 
entitled to urge that it was Mst. Tarawati who was 
born in 1981 and her age is more than 16 years at 
the time she was taken away by the accused. 
In my opinion the certified copies of birth entries of 
some children of the complainant would not be 
helpful in determining the age of Mst. Tarawati. 

The prosecution has produced some witnesses, 
who have been frequently visiting Pitamber Nath’s 
house and who know the family well to show that 
the age of the girl is not more than 16 years. 
Gourishankar has come forward and has stated that 
lie prepared the horoscope at the time Mst. Tarawati 
was born which is Ex. P. 2 and at the time her 
mother died she was about ii years or two years 
old. It is in evidence that her mother died on 
22 nd Pott iq#5 - There is no reason to disbelieve the 
evidence of Gourishankar who has prepared the 
horoscope of the girl which gives the exact age of the 
girl. Devisaran is a relation of Mst. Tarawati and . 


Law Report. 


395 


Vol. i.] 


we have it from his statement that at the time his 
mother died in 1983, Tarawati's mother came to 
their house to condole with him and Tarawati at 
that time was a baby in the arms of her mother 
and was two or 2\ months old. Kidar Nath and 
Jagan Nath have deposed in regard to the age of the 
girl. They are the neighbours and Jagan Nath has 
definitely stated that she was about 2 to 2 h years 
of age at the time her mother died. The father has 
gone into the witnesses box and stated thatTarawati 
was 15 years or age. Counsel for the accused has 
argued that the father and the relations of the girl 
are interested witnesses and their evidence ought not 
to be relied upon. It may be mentioned here that 
the best witnesses in regard to the age of a person 
can be those who know the members of the family 
well and who visit the house of that person very 
often. The strangers cannot be expected to know the 
age of a person as they do not frequently visit the 
house and they have not much to do with the family. 
It may be that the evidence of the father of the girl 
may be called interested and not free from bias but 
the evidence of the relations who are not very near 
relations and of the neighbours who have been seeing 
the girl from the very date she was born, cannot be 
discarded. There is no reason 10 disbelieve the 
evidence of Gourishankar who has prepared the 
horoscope of the girl at the time she was born. This 
oral evidence is fully supported by the evidence ol 
I)r. Paul who based her opinion in regard to the age 
of the girl upon certain physical peculiarities such as 
teeth, height, development of body and so on. Both 
the Courts on the basis of this evidence have come to 
the conclusion that age of the girl was not more than 
16 years when she accompanied the accused. I am 
most reluctant to disturb this concurrent finding of 
fact which is based on evidence in this second 
appeal. 


It has been argued by the learned counsel for 
the appellant that the conviction ought to have been 
under section 363 and not under 366 Ranbir Penal 
Code. The offence under section 366 is an aggravated 
form of the offence under section 363. Whoever 
kidnaps any person from lawful guardianship is guilty 
o f the offence under section 363 but if a woman is 
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kidnapped with intention that she may be compelled 
to marry any person against her will or in order that 
she may be forced or seduced to illicit inter-course 
he is guilty under section 366. In the present case 
from the evidence of Mst. Tarawati it appears that the 
accused threatened her and had sexual intercourse 
with her. This clearly brings the offence under 
section 366 and the Courts below have rightly convict¬ 
ed the accused under this section. 

The sentence has been reduced from 2\ years to 
six months rigorous imprisonment and the counsel 
appearing for the complainant argues that the 
sentence awarded by the trial Court ought not to have 
been reduced. The trial Court was of opinion that the 
girl had not willingly accompanied the accused and 
keeping this circumstance in view had passed severe 
sentence; but from the evidence it is abundantly 
clear that the girl Had willingly eloped with the 
accused This was an extenuating circumstance. The 
consent of the girl who is below 16 years of age does 
not exonerate the seducer. The underlying policy 
of the section is to uphold the lawful authority of 
parents or guardians over their minor wards and to 
penalize those who kidnap minor girls and take 
improper and undue advantage of their youth and 
inexperience. Although the girl was of such an age 
that it was rather difficult for the accused to know 
whether she was a minos or not vet the consent of the 
girl would not exonerate him if afterwards the girl 
was found to be below 16 years of age. In such cases 
the accused takes the risk himself and should suffer 
the consequences. 

In the circumstances of the case the sentence 
passed by the Sessions Judge is adequate and does not 
call for any interference. In the result both the 
appeal and the revision application fail and are 
rejected. The accused shall surrender to his bail-bonds 
Mild undergo the remaining period of sentence. 
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Before Mr . Justice J. N . H 
KOTWAL SHANKAR DAS (Defendant) Applicant. 

Versus. 

FAZAL DIN. (Plaintifp) Nun-Applicant. 

Civil Revision (A. R. A.) No 65 of i998 1999 

- Maghar 5 


Agriculturists' Relief A:t (I of 1983 ) — Sec/ton 10 — 
Suit for accounts—Whether creditor agriculturist can sue 
for accounts. 

Section 10 bij no means excludes creditor agricul¬ 
turist from filling a suit for accounts. The only thing 
which has to be seen in a suit for accounts filed by an 
agriculturist is whether the agriculturist is able to 
ascertain the amount due to him from a person xvh-o Jtas 
once lent or advanced money to him. 


Civil Revision from the decree of the Sub¬ 
ordinate judge (Lala Anant Ram) Bhadakwah 
dated 30th Chet 1997. 


Messrs. Indbr Das and Dina Nath— For the 
Applicant. 

Mr. Amolak Ram —For the Non-applicant. 

Fazal Din had been working for the plaintiff 
who is timber contractor. The case for the plaintiff, 
as disclosed by the plaint, is that certain advances 
were made by the defendant to him in cash and 
ih kind and the accounts were maintained by the de¬ 
fendant and are in his possession. The plaintiff had 
filed a suit for accounts keeping the jurisdictional 
value of the suit at Rs. 65. The prayer made by the 
plaintiff in the plaint was that the accounts be gone 
mto and whatever is found due to the plaintiff a 
decree for that amount may be passed in his 
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favour. The defendant did not take any objection to 
the maintainability of the suit. The trial Court of 
subordinate Judge Bhadarwali decreed the plain¬ 
tiff’s claim to the extent of Rs. 35/12/9 cnly. 


In this application it is argued on behalf of 
the defendant applicant that a suit for accounts 
could not be instituted by the plaintiff who was from 
his own showing a creditor. According to the learned 
counsel for the applicant suits for accounts under 
the Agriculturists’ Relief Act could be instituted by 
debtor agricultures alone. The argument made 
out is that under section 3 clause ( a ) of the Agricul¬ 
turists’ Relief Act a suit for accounts can be insti¬ 
tuted by an agriculturist and the heading of section 
10 of the same Act provides that Agriculturist-deb- 
tors may sue for accounts and so debtor agriculturists 
are only competent to sue for accounts. No authority 
has been cited by the learned counsel for the appli¬ 
cant in support of this contention. 

The point for consideration in this application is 
whether a suit for accounts is available only to the 
debtor agriculturist or whether it is open to all 
agriculturists irrespective of their being debtors or 
creditors. Section 3(a) of the Agriculturists’ Relief 
Act reads as under : 

‘‘Except as may hereinafter be otherwise 
provided, the provisions of this Act apply to— 

(a) suits for an account instituted by an 
agriculturist under the provisions herein¬ 
after contained; ” 

Section 10 of the same Act provides that "Any 
agriculturist may sue for an account of money lent 
or advanced to or paid for him by a creditor, or due 
by him to the creditor as the price for goods sold, 
or on a written or un-written engagement for the 
payment of money and of money paid by him to the 
creditor, and for a decree declaring the amount, it 
any, still payable by or to him to or by the creditor . 

It is the primary rule of interpretation of a 
statute that the assistance of head notes should not 
be taken in interpreting the meaning of the statute. 
The head note of section 10 of the Agriculturists 
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Relief Act is “Agriculturist-debtors may sue for 
accounts”. The words used in the head note cannot 
be introduced. In the body of the statute the word 
“agriculturist” is specifically used. 

An agriculturist may be a person to whom 
money is due or a person from whom money is due. 
In section 3 (a) referred to above the word ‘agri¬ 
culturist' is mentioned and not the words agriculturist- 
debtor. If the legislature intended that this remedy 
should be open to debtor agriculturists alone then 
in the body of section 10 instead of word ‘agri¬ 
culturist’ the words ‘agriculturist-debtor' would have 
been used. This is not so. If a suit for accounts 
was available only to a debtor agriculturist, as is 
argued by the learned counsel for the applicant, then 
in that case if the plaintiff was found to be a creditor, 
after going through the accounts, a decree could not 
be passed in his favour by the Court. An agri¬ 
culturist who can file a suit for accounts has to show' 
that some money was lent or advanced to or 
for him by a creditor, or due by him to the creditor 
as the price for goods sold, or that on a written or 
unwritten engagement he had to pay some money to 
the opposite party. He should also show that he 
is unable to ascertain the amount due from the defen¬ 
dant and he has no accounts to ascertain that 
amount. If the plaintiff can satisfy the Court that 
he is an agriculturist and that he is unable to show 
as to what is exact amount due from the defendant 
to him, or how much is due from him to the defen¬ 
dant, in that case he is competent to file a suit for 
accounts against the delendent. As pointed out 
above section io by no means excludes creditor 
agriculturist from filing a suit for accounts. The 
only thing which has to be seen in a suit for 
accounts filed by an agriculturist is whether the 
agriculturist is able to ascertain the amouut due to 
him from a person who has once lent or advanced 
money to him. In my opinion the suit, as framed 
by the plaintiff, was maintainable. No objection was 
taken by the defendant to maintainability of the 
suit in the trial Court. I see no reason to interfere 
with the decree of the trial Court in revision. This 
application is dismissed with costs. 
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Full Bench. 

Appellate Civil. 

Before The Ojjg. Chic) Justice (Mr. J. N. Waztt) 

Mr. Justice Masud Hasan 

and 

Mr. Justice Haveli Ram. 


PH OKA— (Applicant;— Appellant. 

Versus 

ILL AM DIN and o-j hers— (Non-applicants)—Res¬ 
pondents. 


Civil 1st appeal No. 31 of 1998. 


Civil Procedurt Code (Act X of 1977 )— 0 -XXI-A.— 
Application for aeclaration of insolvency— Appeal from 
the order of a Subordinate Judge specially empowered 
under rule 17 —To whom it should lie—To the High 

Couit or the District Court —II hot her the amount of 
debts specified in the application /as any effect in de¬ 
termining the forum of appeal from such an order. 

Held by the Pull Dench [Haveli Ram J. dissenting ) 
that when a Subordinate Judge specially empowered to 
entertain and determine applications in insolvency under 
ride 17 of order XXI A, passes an order cither accept¬ 
ing or rejecting that application , an appeal from such 
order shall lie to the High Court and not to the District 
Court. 

Held further by the Full Bench that the amount of 
debts specified in the application cannot determine the 
forum of appeal from such an order. 


Civil 1st appeal from the order of the Senior 
Subordinate Judge, Jummu, dated 9th Katik 
1998. 

Mr. Koopchand Nanda Advocate) « ^ . 

Mr. Amar Nath Kak Advocatej' Amicus Curie * 
Mr. Kishori Lal 
Mr. Arjan Nath Bhan 


} 


Amicus Curie. 


1999 
Assuj 23 
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Offff. c. J. —This case came up before a Division 
Bench of this Court on 5th Baisakh 1999 and it was 
found that the District Judge Jammu had held in- 
several cases that an appeal from an order of a Sub¬ 
ordinate Judge sitting in insolvency jurisdiction lies 
to the High Court and not to the District Court. In 
persuance of this view he returned all such appeals to 
the respective appellants for presentation to the 
proper Court. As the case raised an important ques¬ 
tion of jurisdiction the Division Bench considered it 
desirable to refer it to the Full Bench for an author¬ 
itative decision. The questions of law referred to 
the Full Bench are as follows:— 


“When a Subordinate Judge specially em¬ 
powered to entertain and determine appli¬ 
cations in insolvency passes an order 
either accepting or rejecting that appli¬ 
cation, does an appeal from such order 
lie to the District Court or to the High 
Court ; and secondly whether the amount 
of debts specified in the application has 
any effect in determining the forum of 
appeal from such an order." 

The case came up for hearing before the Full 
Bench at Jammu on 12th Baisakh 1999 and was 
argued by Mr. Kishori Lai and Mr. Roop Chand 
Naada as amicus curie. After hearing their argu¬ 
ments it was considered desirable to hear the 
members of the Bar on these points at Srinagar. 
Accordingly the case came up for hearing on 15th 
Jeth 1999 and was argued by Mr. Arjan Nath Bhan 
and Mr Amar Nath Kak as amicus curie. Messers. 
Roop Chand Nanda and Amar Nath Kak argued in 
support of the view of the District Judge Jammu and 
Messers. Kishori Lai and Arjan Nath Bhan against 
it. 


The first question for determination before us is 
whether an appeal from an order of the Subordinate 
Judge specially empowered under R. 17 O. 21 A Civil 
Procedure Code in insolvency matters would lie to 
the District Court or to the High Court. The in¬ 
solvency law of our State is embodied in O. 21-A of 
the Code of Civil Procedure as it was in the British 
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Indian Civil Procedure Code of 1882. The jurisdic¬ 
tion to hear insolvency applications is primarily 
vested in the District Court under R. 1 O. 21-A 
which provides that every such application shall be 
made to the District Court within the local limits of 
whose jurisdiction the judgment-debter resides or is in 
custody. Under R. 17 of this Order, the Government 
may specially invest any Court other than a District 
Court with the powers conferred on a District Court 
by the preceding rule ; and it is under this rule that 
certain Subordinate Judges have been invested with 
the powers to hear insolvency applications. As 
regards the competency of appeals from orders in 
these cas?s it may be mentioned here that the orders 
passed by any Court other than the High Court under 
O. 21-A in the exercise of insolvency jurisdiction are 
appealable under O. 43 R. 1 (jj). An appeal against 
the orders under O. 21-A is thus provided for and the 
only point to be determined is as regards the forum to 
which appeals from such orders would lie. It may be 
observed that unlike the British Indian insolvency 
law there is no provision in the insolvency law of our 
•State either in O. 21-A or O. 43 of the Civil Procedure 
Code regarding the forum of appeal from orders in 
insolvency matters. There is, however, no dispute 
regarding the forum of appeal from orders passed by 
a District Court in such cases, as it is conceded by 
both sides that such appeals would lie to the High 
Court. The question in regard to which different 
views are held at the Bar relates to the forum of 
appeal from orders passed by a specially empowered 
Subordinate Judge, and, as stated above, it is on this 
question that the F'ull Bench is invited to give its 
opinion. 

As already pointed out this difference of view 
arises from the fact that there is no express provision 
in our law about it. It has been contended by 
Mr. Kishori Lai and Mr. Bhan that an appeal from an 
order passed by a Subordinate Judge lies to the 
District Court and not to the High Court. Their 
main argument is that a Subordinate Judge specially 
empowered under rule 17 to hear insolvency applica¬ 
tions does not by the mere fact of his being so em- 
dowered become a District Court but continues to 
remain a Subordinate Tndc r « even while hearing an 
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insolvency application ; and being subordinate to the 
District Court, as laid down in section 3 ot the Civil 
Procedure Code, appeals from his orders would lie to 
the District Court alone. In support ol this conten¬ 
tion reliance is placed on certain rulings of the British 
Indian High Courts viz. 71 Indian Cases 37 and 80 
Indian Cases 858. I do not lind these rulings helpful 
in deciding the question before us because they are 
based upon a specific provision in the Provincial In¬ 
solvency Act ol British India. Section 75 of that Act 
lays down that for the purpose of appeals a Subordi¬ 
nate Judge will be subordinate to District Court and 
appeals from the orders of the former will lie to the 
latter Court. In view of this clear p:ovision in the 
British Indian Act appeals from orders of the Sub 
ordinate Judge lie to the District Court. After 
giving my careful consideration to the question in¬ 
volved in this case, I am of opinion that an appeal 
from an order of a Subordinate Judge sitting in in¬ 
solvency jurisdiction will lie to the High Court and not 
to the District Court. The insolvency law of our 
State being silent about the forum of appeal in such 
cases, we may look for it in the Civil courts Act. 
There are two sections in it to which reference may 
be made in this connection. Section 33 deals with 
appeals from decrees and crders of a District Judge 
and section 34 deals with appeals from decrees and 
orders of a Subordinate Judge in suits and make the 
forum of appeal dependent upon the valuation of the 
original suit in which the decree or order is passed. 
This section does not provide for the forum of appeai 
from the orders of the Subordinate Judge in proceed¬ 
ings other than suits for hearing which he may have 
been specially empowered Mr. Bhan did, after some 
hesitation, rightly concede that this section applies 
only to decrees and orders in a suit and not to pro¬ 
ceedings other than the suits, as for example in¬ 
solvency proceedings ; and also that insolvency pro¬ 
ceedings are incapable of valuation m terms of sec- 
tion 34 of the Civil Courts Act. Section 33 providL 

fo “ ? the '™ e P rovidad by any enactment 

for th. time being m force an appeal from a decree 
or order of the District Judge exercising original 

jurisdiction shall lie to the High Court” Mr k^'c 
contention^ that a Judge invested with powers under 
R. 17 of O. 21-A to hear insolvency applications is 
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exercising concurrent jurisdiction with the District 
Court in that matter and that his orders should be 
considered to be those of a District Court, is forceful 
and must prevail The Subordinate Judge specially 
empowered merely exercises the functions of the 
District Court in insolvency matters and therefore an 
appeal from his orders would in the absence of ex¬ 
press provision to the contrary clearly lie to the High 
Court under section 33 of Civil Courts Act. It may 
be further added that when a Subordinate Judge 
exercises concurrent jurisdiction with a District Judge 
in any particular matter it would be anamolous if the 
appeals from the orders of the former in relation to 
such matters were to lie to the Court of District Judge 
unless it is specifically provided. 

Moreover this question may be considered from 
another angle. The British Indian Civil Procedure 
Code of 1882 on which our insolvency law is based 
contained provisions regarding insolvency similar to 
those in our law. The proviso to section 589 of that 
Code relating to appeals from orders in insolvency 
matters provides that “Appeals from orders in 
insolvency matters shall lie to the District Court where 
the order was passed by a Court subordinate to that 
Court and to the High Court in any other case”. 
Section 106 of our Code corresponds to section 589 of 
the Code of 1982 with the proviso mentioned above 
deleted from it. This would show that whereas our 
insolvency law is mainly based on the provisions of 
British Indian Code of 1882, the provision of that 
Code conferring upon the District Court the powers of 
hearing appeals from the orders of a Subordinate 
Judge have been omitted from our law. This will 
lead to the inference that the framers of our Code did 
not intend to confer upon the District Courts the 
powers of hearing appeals in insolvency cases. 
Considered from this point too an appeal from the 
orders of a Subordinate Judge in insolvency matters 
would lie to the High Court and not to the District 
Court. My answer to the first question therefore is 
that an appeal from an order of the Subordinate Judge 
under O. 21A lies to the High Court and not to the 
Court of the District Judge. 

The next question for determination is whether 
the amount of debts specified in the application has 


Law Reports 


405 


VOL. I] 


any effect on the forum of appeal from an order 
passed by a Subordinate Judge sitting in insolvency 
jurisdiction. Under section 34 of the Civil Courts 
Act an appeal from a decree or order of the 
Subordinate Judge in a suit lies to the District Judge 
where the value of the original suit in which a decree 
or order was passed did not exceed Rs. 2,5CO and 
to the High Court in other cases. The counsel argued 
that in case the debts are below Rs. 2,500 an appeal 
would lie to the District Judge and if the debts shown 
in the application are more than Rs. 2,500 an appeal 
would lie to the High Court. This position is not 
sound. When an application is made by judgment - 
debtor for being adjudged an insolvent he mentions in 
his application the total amount of debts due from 
him. It is not possible to ascertain how much exactly 
is the amount of debts due from a judgment-debtor 
applicant. The Subordinate Judge has to make an 
enquiry whether the applicant should or should not 
be adjudged an insolvent. After having been declared 
an insolvent a subsequent stage arises when the 
Subordinate Judge has to enquire into the liabilities of 
the applicant and then find out as to what is the 
actual amount of debts due from him. The applicant 
may in his application show the debts to be a lakh of 
rupees and it may be found that the debts are not 
more than Rs. 5,000, then the question would arise 
whether one lakh of rupees shown in the application 
would determine the forum of appeal or Rs. 5000 
which have been found to be the correct amount after 
enquiry. In fact the debts which are shown in the 
application cannot determine the forum as at that 
time it is not exactly known as to how much is the 
amount due from the judgment-debtor. Moreover in 
ordinary suits the law is that the forum of appeal is 
determined by the valuation of the suit. In 
insolvency proceedings the debts cannot be ascertained 
and therefore the amount shown in the application 
cannot determine the forum of appeal. My answer to 

the second question therefore would be in the 
negative. 

Both the points raised in the order of reference 
nave accordingly been answered. 

Full 5 aVe u R n"l J T Xh f 9 uestion referred to the 
Ful! Bench will be found in the judgment of my 
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learned brother, the Hon’ble Offg. Chief Justice, 
which, through his courtesy I had the advantage of 
reading. It is after careful and prolonged 
consideration that 1 am venturing to differ from him. 

It is necessary to state at the outset how the 
question has arisen. The law of insolvency, applicable 
to British India outside Presidency Towns, was 
originally contained in Chapter XX, comprising 
sections 344 to 360, of the Civil Procedure Code of 
J 882. Section 344 provided that every application for 
declaring a judgment-debtor an insolvent shall be 
made to the District Court. Sections 345 to 359 
specified the procedure which the District Court was to 
follow, and the powers which it was to exercise, when 
dealing with such applications. Section 36 O 
empowered the local Government to invest any Court 
with the pow'ers conferred on District Courts by 
sections 344 to 359 . The question of appeals was 
dealt with in Chapter XLIII of the same Code and 
clause (I 7 ) of section 588 gave the right of appeal 
from orders made in insolvency proceedings. The 
forum of appeal was determined by section 589 which 
originally stood as follows :— 

“ 589 .—An appeal from any order specihed in 
section 58 b clauses I 5 . 16 and I 7 shall lie 
to the High Court. Where an appeal 
from any other order is allowed by this 
Chapter, it shall lie to the Court to which 
an appeal would lie from the decree in the 
suit in relation to which such order was 
made, or when such order is passed by a 
Court (not being a High Court) in the 

exercise of appellate jurisdiction, then to 

the High Court”. 

The first para and the word “other,, in the second 
para, of the above section were repealed by section 50 ol 
Act VII of 1888. The following proviso was added to 
section by section 3 of Act X of 1888 

“Provided that an appeal from an order 
specified in section 588 , clause I 7 shall 

lie :— 



to the District Court where the order was 
passed by a Court subordinate to that 
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Court and 


(b) to the High Court in any other case. 




The whole of Chapter XX of the said Code was 
repealed when the Provincial Insolvency Act ]So * 111 
of P 1907 was enacted. Clause ( 1 7 ) of section 588 and the 
proviso to section 589 were also repealed at the same 
time from the Code and were reproduced in section 
46 of Act III of 190 7 . In 1908 the present Code ot 
Civil Procedure (Act V of ‘908) was enacted for 
British India. Section 106 thereof corresponds to 
section 589 of the old Code minus the proviso and 
order XLIII corresponds to section 588 of the old 
minus clause (1 7 ). The Provincial Insolvency Act III 

of 1900 was replaced by Act V of 1920. 


In 1920 the State Legislature enacted our Civil 
Procedure Code (Act X of 1977) based on the British 
Indian Code of 1908, but the Provincial Insolvency 
Act was not adopted in the State. Our law relating 
to insolvency is contained in Order 2 i - A of our Code 
and is substantially the same law which was 
contained in Chapter Xx (sections 344 to 36 O) of the 
British Indian Code of 1882. Rules 1 and 17 of Order 
21-A of our Code are identical in terms with sections 
344 and 36 O respectively of the I ritish Indian Code of 
882. Clause (jj) of rule 1 of Order 43 of our Code 
(which corresponds to clause 17 of section 588 of the 
British Indian Code of 1882) provides that an appeal 
shall lie from an order passed by any Court, other 
than the High Court, under Order 2 I-A in the 
exercise of insolvency jurisdiction. Section 106 of our 
Code corresponds to section 589 (minus the proviso) of 
the British Indian Code of 1882. 


Our Legislature by omitting to reproduce in 
section 106 of our Code the proviso to section 589 of 
the British Indian Code of I 882 , has failed to 
determine in the Civil Procedure Code the forum of 
appeal the right to which it has given by order 43 
rule 1 (jj) This is how and why the whole difficulty 
has arisen. In my opinion, the omission to reproduce 
the said proviso was not deliberate and does not 
justify the inference that “the framers of our Code 
did not intend to confer upon the District Courts the 
powers of ‘ hearing appeals in insolvency cases”. 
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Outside the region of a rather hyperrefined legal 
pedantry no fetish is made of the presumed 
infallibility of Legislature. Even a fiction cannot be 
carried to illogical limits and there should be no 
hesitation in accepting the truth when it becomes 
manifest. Reported cases are replete with instances 
ol Legislatures having blundered. The plain truth is 
that the omission of the said proviso was due to mere 
inadvertance. The proviso provided not only for 
appeals which lay to the District Court but also for 
those wliicii lay to the High Court in insolvency 
cases. Had the Legislature intended that all appeals 
should lie to the High Court, it would not have 
simply omitted the proviso, but would have used 
much clearer language to express its intention, 
instead of presenting a conundrum which no amount 
of scratching of experienced heads on the Bench and 
nt the Bar has been able satisfactorily to solve. 
•Intention and expression are brother and sister and in 
case of Legislatures, they are invariably twinborn, for 
•there is no means of ascertaining the intention of a 
Legislature except from the language which it has 
actually employed. Hence the commandment of the 
legal pandits. “Seek ye first the interpretation 
within the wording of the Act itself”. But this 
commandment cannot apply, at least not with the 
s&me force, to a mere omission which, like mere 
inaction, is not as good an indication of the intention 
as actual language or positive conduct undoubtly is ; 
very often it is no indication at all when it proceeds 
from sheer inadvertence. It is clear that the 
inference mentioned above is not considered 
conclusive because it has been attempted to support it 
by reference to section 33 or section 34 of the Civil 
Courts' Act. As I shall presently show, this prop is 
also shaky. 


The Legislature having failed to determine the 
forum of appeal in section 106 Civil Procedure Code, 
search for it within the four corners of sections 33 
and 34 Civil Courts Act, is clearly indicated, but 
we should not start this search with the assumption 
that the missing forum must be within those four 
corners. It seems to me that under the influence 
of this assumption, the language of these sections has 
been stretched and mutilated upon the procrustean 
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bed to make it conform to the dimensions of the 
missing forum, This torture has not achieved its 
object because the missing forum is not in fact with¬ 
in these four corners. 


The learned District Judge, Jammu, considers 
that clause ( b) of section 34 determines the forum, 
he does not refer to or rely upon section 33 at all. 
My learned brother, hower, is of opinion that section 
34 does not apply and that the forum of appeal in 
such cases is determined by section 33. 


Section 33 is being pressed into service because 
it is thought that by reason of investment with 
powers under Order 2i-A rule i7, a Subordinate 
Judge gets metamorphosed into a District Judge CO 

when exercising concurrently with the District Court * 

the delegated powers which are really the Dowers of the * 2F 2? 
District Court. This line of reasoning ignores the ^ 5 ' 
distinction between “District Judge” and “District .^ 
Court”. Even a High Court when exercising ordin- ^ - >■ 
ary original civil jurisdiction may be the “ District* - ^ 
Court” as the Presidency High Courts are within^ p w 
the Presidency Towns. It is pertinent to add thatp | > 
our High Court also exercises ordinary original civil^. n ‘ 
jurisdiction which in certain respects, is more exten -9 r 
sive and comprehensive than that of the Presidency^* ■* 
High Courts. A High Court may, therefore, be a“ 
“District Court” without being a District Judge, 
but an appointment by Government under section 
pf the Civil Courts Act, is the only bed where a 
“District Judge” may be begotten or conceived. 

I am aware that the contentio 11 a dvanced is 
not that a Subordinate Judge, by virtue of investment 
with powers under Order 21 -A , rule i7, becomes a 

purposes. But the conten 
tion is that he is a “District Court” for the limited 
purpose contemplated in that rule i7, and that his 
orders made in exercise of such powers, must be deem- 
ed to have been passed by the District Court. Section 
33 .Civil Courts Act, however, does not speak of a 
Court which, or an officer, who, exercises all or any 
powers of a District Judge ;,it speaks of a function¬ 
ary who has been appointed as District Judge under 
section .15 and who can be deemed under section 19 
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to be the principal civil Court of original jurisdiction 
in the District. The Subordinate Judge so empower¬ 
ed is neither appointed under section 15 nor can he 
be deemed to be the principal civil Court of original 
civil jurisdiction in the District, even when exer¬ 
cising such powers. Section 33 applies only to 
a thoroughbred, pure-blooded District Judge and 
not to the hybrid variety. Under section 15 , there 
can be only one District Judge in the whole Dis¬ 
trict, but aijy number of Subordinate Judges and 
even Munsiffs may be invested with powers under 
Order 21 -A, rule 17 , in the same District. There 
cannot be a multiplicity of District Judges even for 
limited purposes within the same District. There 
may, of course, be one or more additional District 
Judges within the same District, but a Subordinate 
Judge so empowered is not even an Additional 
District Judge, because he is not appointed as such 
under section 16 . The contention that such a 
Subordinate Judge becomes an Additional District 
Judge when exercising such special powers, was 
repelled in some reported cases. In A. I. R. 1923 
Nagpur 80 (71 I. C. 37 ) Kotwal J. observed as 
follows:— 

“ I am besides unable to see how an appoint¬ 
ment as an Additional District ludge under 
section 26 ( 1 ), C. P. Courts Act, tan be 
implied from an appointment as an insol¬ 
vency Judge under the Insolvency Act. 
The provisions of an Act conferring 
jurisdiction for a particular purpose, cannot 
by implication effect or modify the provisions 
of an Act creating a status for general 
purposes.” 

Even if these remarks are considered obiter 
their logic is unanswerable. 

Again in A. I. R 1940 Nagpur, 162 , Vivian Bose 
J. observed as follows :— 

*'.the inferior Court so invested with 

the powers does not 1 ecome a District 
Court but merely exercises certain functions 
of the District Court ; the Court^ remains the 
Court of the Subordinate Judge”. 
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This remark may also be obiter but it shows 
how Vivian Bose J. would have answered the ques¬ 
tion which has been referred to our Full Bench. 

Partial concurrence of jurisdiction with superior 
authority is not inconsistent with the right of 
appeal to such authority any more than the immanence 
of God is inconsistent with His transcendence. All 
powers of subordinate functionaries are ultimately 
derived from the Sovereign(Austenian sense). A super¬ 
ior authority, even after delegat ng some of its powers, 
remains invested with and competent to, exercise such 
powers, and partial concurrence of jurisdiction results 
naturally from every delegation of limited powers. 
There is' nothing intrinsically wrong or desparately im¬ 
moral in the exercise of right of appeal on the part of 
the superior suthority even after delegation of limited 
powers, from the orders of the inferior authority, 
made in the exercise of such powers. The High 
Court can try any suit on its ordinary or ex¬ 
traordinary original side, but its jurisdiction to do 
so is concurrent with subordinate Courts ; and yet. 
when the latter try any suit an appeal may, and 
often does, lie to the High Court. It cannot be 
contended with any show of plausibility that the 
decrees and orders of Subordinate Courts should 
be treated as those of the High Court, merely 
because the jurisdiction to make them is exercised 
to a certain extent by such Courts concurrently 
with the High Court. Under sub-section ( 2 ) of 
section 21 Civil Courts Act, a Subordinate Judge 
may be invested with unlimited original civil 
powers but appeals from his decrees and 
orders upto the value of Rs. 2 , 500 , nevertheless," lie 
to the District Court, even though the original 
jurisdiction would be entirely concurrent. 

The powers mentioned in Order 2i-A, rule 17 , 
are after all not the inherent or primary or 
characteristic powers of the District Courts. In 
British India upto the year 1859 and in the State 
upto the year 1892 (see Circular No. 69 of S 1949 ) 
the District Courts had no insolvency jurisdiction. 
Order 21 -A assumes that District Courts already 
exist and then by rules 1 to 16 it confers additional 
insolvency powers upon those Courts and by rule 
17 provides for their delegation to other Courts 
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The relevant part of rule 17 runs as follows:— 

“17. The Government may by notification in 
the Government Gazette invest any 
Court other than a District Court, with 
the powers conferred on District Courts 
by the preceding rule.” 

The words used are not “with the powers of, 
District Court specified in the preceding rules”. 
The District Court was a District Court even without 
such additional powers and it continues in its pristine 
glory even after their delegation to some Court other 
than the District Court. These additional powers 
are conferred simultaneously by the same enactment 
upon a pre-existing District Court without reservation 
and also upon such other Courts as may be designated 
by Government with reservations. It passes mv com¬ 
prehension how the other Courts can become District 
Courts when exercising such special powers, and how 
their orders made in the exercise of such powers can 
be treated as the orders of a District Court. 

It is further contended that the words used in 
rule 17 are “any Court” and not “any Subordinate 
or inferior Court” The implication of this argument 
is that as the Court so invested need not be subordi¬ 
nate or inferior to the District Court the Legislature 
could not have intended that the appeal should lie 
to the District Court. In the present reference we 
are concerned with the order of a Court which in its 
primary and essential capacity is subordinate to the 
District Court, and the question what would happen 
if the Court so invested were not in such capacity 
subordinate to the District Court, is strictly speaking 
irrelevant. There is no logical difficulty in holding 
that the forum of appeal may be different when the 
Court so invested is not subordinate in such capaci¬ 
ty to the District Court. It is, however, provided that 
the forum of appeal shou'd invariably be the same. 
This contention is not consistent with the position 
that the appeal should invariably lie to the High 
Court, because, if the Court so invested may be 
“any Court”, it may be a Court which is subordi¬ 
nate neither to a District Court nor to the High 
Court. I cannot imagine a criminal or revenue 
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Court, as such, being invested with these powers, but 
if the presiding officer of any such Court is ever S3 
invested, he would be a persona designata and not a 
"Court’' at all. A reference to the second part of 
rule 17, will show that the Court contemplated in 
this rule is one which may pass a decree for money 
in the execution of which the applicant may bu 
arrested or imprisoned or his property may be 
attached. Such Court can be a civil Court only. 
Under section 3 Civil Procedure Code, all civil Courts 
of a grade inferior to that of the District Court are 
subordinate to the latter and under section 28 Civil 
Courts Act, all civil Courts in the District are under 
the control of the District Judge. It is thus obvious 
that the Court contemplated in rule 17 is a civil 
Court subordinate to the District Court, even without 
referring to section 3 of the Provincial Insolvency 
Act. 


The order of a Subordinate Judge invested with 
powers under rule 17, made in the exercise of such 
powers, cannot, therefore, be deemed to be the order 
2*, a ^strict Judge within the meaning of section 33. 

he learned District Judge, Jammu, is, however, of 
opinion that appeal from such order of a Subordinate 
Judge so invested lies to the High Court under 

at C thif 34 C L Vil ) Courts Act - order to arrive 

of m in dUSIO l n ' he has f,rst as sumed that the forum 
of appea In such case3 must be det ermined either by 

and S he hal th" clause(b ) ( sub-section (l) of section 34 

of cl^useTal ? '° ex< i lude the application 

oi clause (a) I need not examine his reasons for 

excluding the application of clause (a) because I am 

in agreement with them, but I maintain that 

ration* thatis to say’for thoseverTreasons 

bf'ound* ctLe‘ e /a> rUm °- £ ^ 

Section 106 Civil j ° r 111 c * a use (b). 

plements section 34 C? v 1i Ur ^ C ° d , e c A ontrols and sup- 
former applied onlv ’to L^° UrtS Act >- and, « tfie 
suit, the latter cennot pass f^ ,n an original 

— riys'VTisss'- 
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which occur in the operative part of sub-section (1) 
of section 34, ccntrol both the subsidiary clauses (a) 
and (b). These clauses arc intended to exhaust 
between themselves all decrees or orders mentioned 
in the operative part. The two clauses actually 
exhaust only decrees and oideis passed in suits, 
because the words “in any othet case” used in 
clause tb) mean in any case not mentioned in 
clause (a)’’. They have been used to avoid repeti¬ 
tion but, if repetition is not avoided, clause (b) would 
run as folio-vs 


“(b) to the High Court where the value of the 
original suit in which the decree or order 
was made exceeds Rs. 2,500.” 


It is thus ciear that clause ;b) does not apply 
to orders passed in proceedings other than original 
suits. The opposite view ieads to the result that the 
District Judge, may hear the more important appeals 
from orders in suits but not less important appeals 
from any order in proceedings. The question of 
appeals from orders in proceedings was not within the 
contemplation of the Legislature when enacting the 
Civil Courts Act, because it had been dealt with in 
special Acts dealing with each proceeding. Thus, lor 
example, Succession Certificate Act, the Probate and 
Administration Act, the Guardian and Wards Act 
and the Land Acquisition Act, each and all provide 
complete procedural machinery suited to their 
peculiar purposes. Having already provided the 
requisite appellate machinery for each proceeding in 
a separate special enactment applicable to it, the 
Legislature dealt with appeals from decrees and orders 
in original suits only in the Civil Courts Act. It 
follows that the words "decree and order in the 
operative part of sub-section (1) of section 34, preced¬ 
ing the two clauses, refer to decree or order passed 
in original suits only and do not apply to original 
proceedings other than suits. In this view clause (b) 
of this sub-section cannot apply to orders passed in 
such ’ proceedings. The same expression decree or 

order” P when occurring in ^fs i£ 

a meaning diffeient from that which it bears in 
section 34f It follows that the words dec ™ » 
order" in section 33 also refer to decree or order 
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passed in an original suit and do not apply to any 
order passed in an original proceeding like an in¬ 
solvency proceeding. 

The view that section 34, which corresponds to 
section 30 of the N. W. F. P. Civil Courts Act, re¬ 
gulated appeals from orders in insolvency proceedings 
found favour in A. 1. R. 1938 Pesbawer 62, but it 
was rejected in A. I. R. 1939 Peshawer, 30. 

The very fact that in British India the Legis¬ 
lature felt the necessity of making special provision 
for such appeals at first by means of the first clause 
of the old section 589 and later on, after that clause 
had been repealed, by addition of a proviso to that 
section, is by itself sufficient to show that neither 
the remaining provisions of that section nor those of 
the various Provincial Civil Courts Acts, were consi¬ 
dered applicable to insolvency proceedings. 

I am aware that this discussion leads to the 
conclusion that there is no provision in section 33 
even for appeals from orders of the District Judge 
in insolvency proceedings. This is the logical con¬ 
sequence of my reasoning and I do not shrink from 
it. The lacuna arises in both cases from the same 
source, that is to say, from the omission of the 
proviso, because the omitted proviso provided not 
only for appeals from the orders of the subordinate 
Courts but also for appeals from the orders of the 
District Courts in insolvency cases. 

I hold, therefore, that neither section 106 Civil 
Procedure Code nor sections 33 and 34, Civil Courts 
Act, determine the forum of appeal in such cases. 

In such a situation a direct authority indicating 
solution of the problem must be a precious rarity, but 
as has been observed by Sir Tej Bahadur Sapru, 
"cases which are supposed to be dead, have the 
uncanny habit of coming to life again”. The credit for 
resurrecting one such case—I. L. R. 12 Madras 472 — 
and rescuing it from the limbo of oblivion, belongs to 
Mr. Kishori Lai who argued this case before the Full 
Bench as amicus curie. As has already been stated 
the first clause of section 589 of the C^ode of 1882, as 
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originally enacted, had provided that the appeal 
h um an order passed in the exercise of insolvency 
jurisdiction shall lie to the High Court. This clause 
was repealed by section 56 of Act VII of 1888 which 
came into force on 1st July, 1 S 88 . On 25th July 1888 
when there was no special provision about insolvency 
appeals in section 589 of the old Code and it stood 
exactly as our section 106 C. P. C. stands at 
present, a judgment-debtor was declared insolvent by 
a Subordinate Judge specially empowered under 
section 36 ^ of the Code of i882 which corresponds to 
Order 21 -A, rule I 7 of our present Code. An appeal 
was made to the Madras High Court against this 
order in November, 1888 . Before the appeal was 
decided on 2 nd May, 1889 , the Legislature had added 
the proviso to section 589 by section 3 of Act X of 
1888. This proviso specifically dealt with appeals in 
insolvency cases and has already been reproduced by 
me. It did not apply to the appeal before the 
Madras High Court. The facts which face us now 
were ad i cm with those in the reported case before 
the Madras High Court and their judgment is, 
therefore, of special interest and value to us. Faced 
with a situation exactly similar to ours, the learned 
Judges of the Madras High Court in I. L. R. XII 
Madias, 472 , held that the second clause of section 
589 not being applicable and the first clause having 
been repealed, “in the absence of any special 
provision as to the forum, the District Court would be 
the Court to which an appeal from an order passed by 
Subordinate Judge would lie.” The learned Judges 
observed further :— 

“The proviso added to section 589 by section 
3 of Act X of 1888 appears to us to explain 
what was intended to be the law when 
the first clause of section 589 was 
repealed.’’ 

The situation which confronts us is puzzling but it 
is not without an element of humour. The Legislature 
has given the right of appeal without providing for 
the forum of appeal. The right of appeal cannot be 
taken away by mere omission through sheer 
inadvertence to provide for the machinery for its 
enforcement. That machinery has to be provided in 
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order to effectuate and perfect the expressed intention 
of the Legislature. This is merely interpreting what 
the Legislature intended when giving the .right 
of appeal. Rules failing, there remains, as the 
better part of judicial valour, “discretion”. The choice 
lies between the High Court and the District 
Court as the forum of appeal in such cases. I would 
exercise the discretion in favour of the latter.. This is 
how the two learned Judges of the Madras High 
Court exercise their "discretion” . The provis" 1 shows 
what our Legislature missed and what it 
intended. The ordinary course of appeal from the 
Subordinate Judge is to the District Court. If the 
opposite view is adopted, the High Cour‘ will be 
flooded with petty first appeals, because every order 
passed under order XXI-A is appealable, and several 
Subordinate Judges have already been empowered and 
more may be empowered hereafter. 


I would, therefore say, in answer to the first part 
of the question referred to the Full Bench, that the 
appeal mentioned therein lies to the District Court. 


I agree with my learned brother, the Hon'ble 
Chief Justice, that the answer to the second part of 
the question should be as suggested by him. 

Masud Hassan J. —I agree with the conclusions 
arrived at by my learned brother wazir J. 


By the Court. —Let this case be put up for 
hearing before a Division Bench. 


Appellate Civil. 

Before The Chief Justice ( R. B. Ganga Nath) 

and 


1999 
Katik 5 


Mr. Justice J. N. Wazir. 

PT. JANKJ NATH KOOL^PLAINTIFPj-APPELLANT. 

V 6T S14S * 

COLLECTOR KASHMIR-(Defendant)-Respondent. 
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Civil ist Appeal No. 55 of 1999. 


Land Acquisition Act (X of 1990)—Section 23 — 
Shop situated in Srinigar—Basis on which value of the 
shop to be determined. 

Srinagar is a growing town and the value of the 
land is increasing there every day. The rate of 20 
years purchase would be a fair basis of calculation. 


Civil ist Appeal from the decree of the 
District Judge (Rao Sahib Lala Bindra Ban) 
Srinagar, dated ioth Bhadon 1999. 


Mr. Jia Lal Kilam —For the Appellant. 

Mr. Amar Nath Dar Naib Tehsildar—F or the 

Respondent. 

Per C. J. —This appeal arises out of a proceeding 
under the Land Acquisition Act. The appellant’s 
shop was acquired by the Government. A notifica¬ 
tion under section 4 of the Land Acquisition Act 
was published on 4 th Magh 1992 and a notification 
under section 6 on 13 th Phagan 1992 . A notice 
was given to the appellant on 22 nd Phagan 1992 . 

The Government took possession over the 
appellant's shop on 25th Phagan 1992 . The 
award was delivered by the Collector on 22 nd 
Assuj 1993 - Under this award Rs. 652 / 3/3 including 
15 per cent, for compulsory acquisition and interest at 
the rate of 6 per cent, were awarded. The appel¬ 
lant claimed Rs. 4,735 including 15 per cent, for 
the compulsory acquisition. The case was referred to 
the learned District Judge by the Collector. The 
learned District Judge awarded compensation on 
the basis of 16 years purchase holding that the 
annual rent of the shop was Rs. i 20 . Being dis¬ 
satisfied with this decision the appellant has come 
here in appeal. 
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The first question is what is the annual rental 
of the shop. The shop, before it was acquired, had 
been in the occupation of a tenant for several years. 
A suit was brought by the appellant for the ejectment 
of the tenant and recovery of rent at the rate of 
Rs. 18 per month on 6 th Sawan 1991 . A compromise 
was effected on i7th S awan 1992 under which the 
tenant agreed to pay rent at the rate of Rs. 13 from 
the date of the suit. It is contended by the appellant 
that Rs. 13 a month was the rent of the shop at the 
time of the notifications under sections 4 and 6 . The 
learned District Judge has observed 


“The plaintiff has produced rent deed of 1 st 
Bhadon 1985 . The shop was then fetching 
Rs. no for a year (rent deed attached with 
the file). Ram Chand the lessee was sued 
for rent in Sawan 1991 . On 17th Sawan 
1992 he entered into compromise with the 
plaintiff and promised to pay Rs, 13 p. m. 
for future three years. This compromise 
was entered into when the acquisition 
proceedings were in full swing. It is very 
difficult to say if this fixation of rent was 
bonafide. The oral evidence produced by 
the plaintiff has dubious value.” 


It is not correct to say that the acquisition 
proceedings were in full swing when the compromise 
was entered into. As already stated the suit for the 
recovery of rent had been brought and compromise 
had been entered into on 17 th Sawan 1992 ( 1 st 
August 1935 ) while the notification under section 4 
was published on i7th January 1936 . The fact that 
this compromise was bonafide is proved by the evi¬ 
dence of the tenant who has stated that he paid rent 
at the enhanced rate according to the compromise 
There is other evidence also to show that Rs. 13 a 
month was not an excessive rate. Prem Nath's shop 
is just adjacent to the appellant’s shop and Prem Nath 
has been receiving rent at the rate of Rs ts a 
month. Shahab Din’s shop is also close to 5 the 
appeUa.nt s shop and he too has been getting rent 

tw he th ate °* RS ; r l a T nth - We, therefore, find 
that the rent of the shop at the time it was 

acquired was Rs. 13 a month. 
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The next question is on what basis the value 
of the shop should be determined. The learned 
District Judge, as already stated, has awarded com¬ 
pensation on the basis of the 16 years* purchase. 
Several cases relating to Calcutta and Cawnpore 
were produced before him which he has discard¬ 
ed stating that Srinagar is not Calcutta or Cawnpore. 

There is no doubt that Srinagar cannot be 
Calcutta or Cawnpore but it cannot be denied 
that Srinagar also has its own value and charms 
which even Calcutta and Cawnpore have not. 

Srinagar is a growing town and the value of 
the land is increasing here every day. Having 
regard to these facts we think that the rate of 
16 years’ purchase is rather low. We think that 
the rate of 2O years’ purchase would be a fair 
basis of calculation. Taking the rent to be Rs. 13 a 
month and the rate at 2O years’ purchase and making 
a deduction of i/6th of the annual rental for repairs 
and allowing 15 per cent, for compulsory acquisition, 
the total comes to Rs. 2,990. Out of it the appellant 
has already got Rs. 652/3/3- The balance due to 
the appellant is, therefore, Rs. 2,337/12/9. We 
therefore modify the order of the learned District 
Judge and award to the appellant an additional 
sum of Rs. 2,337/12/9. The appellant will get in¬ 
terest on it at the rate of 6 per cent, per annum 
from the date of possession i. e. 25th Phagan 1992 
till the date of payment of this sum. He will also 
get his costs in proportion to his success in both 
the Courts. 
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Appellate Civil. 

Before The Chief Justice (R. B. Ganga Nath) 

and 

Mr. Justice J . N. Wazir. 


BASANT SINGH And another—(defendants)—ap¬ 
pellants. 

vesus 

HEERA SINGH (plainttiff) and Sain—(defen¬ 
dant) RESPONDENTS. 

Civil 2nd appeal No. 2 of 1999. 
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Transfer of Property Act(XLII of 1977)—section 
138—Suit for -pre-emption— Sale deed registered- -Re¬ 
gistration complete only when deed countersigned — Pos¬ 
session of vendee before deed is countersigned— Effect 
on period of limitation . 


A sale deed of immovable property is not cotnpiete 
until it is countersigned as provided in section 61 of 
the Registration Act, 1917. If vendee takes possession 
of the immovable property before the sale deed is duly 
countersigned t he does not do so as a purchaser because 
the sale is not completed and the period of limitation 
does not begin from the date of such possession. 


Civil appeal from the order of the District 
Judge (Mr. A. H. Durrani) Poonch dated 19th Chet 
1998, Setting aside decree of and remanding the 
case to Sub-Judge Haveli (Chaudhari Bijagat 
Ham. 


Mr. Radha Kbishan— For the Appellants. 
Mr. Ahmed Yar —For the Respondents. 


Per C. J.— This is defendant’s appeal arising out 
of a suit brought by the plaintiff respondent for pre¬ 
emption of the property described in the plaint. 
The appellant is the vendee. The trial Court dis¬ 
missed the suit as time-barred. On appeal the lower 
Court held that the suit was within time and remand¬ 
ed the suit for trial. 


It was contended by the appellant that the limi¬ 
tation should run from the date he (the vendee) took 
possession over the property purchased by him. Ac¬ 
cording to him he took possession on 8th Chet 199!), 
the day the deed was registered by the Sub Registrar. 
It is conceded that the deed was not counter-signed 
until the 28th of Jeth 1996. The registration, there¬ 
fore, was not completed till then. Even if the 
vendee, as is contended by him, had taken possession 
before it, he did not do so as a purchaser because 
the sale was not completed till 28th Jeth 1996 when 
tne deed was counter-signed. 

Section 138 sub-sections (1) and (2) of the Trans, 
f er of Property Act clearly lay down:— 
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*‘(ll No transfer of immovable property, except 
in case governed by any special law to 
the contrary, shall, be valid unless and 
until it is in writing, registered and the 
registration thereof has been completed 
in accordance with sub-section (3) of sec¬ 
tion 61 of the Registration Act, 1977. 

(2) No Court shall enlertain a suit for pre¬ 
emption in respect of transfer of any such 
immovable property unless the transfer 
complies with the provisions of sub-sec¬ 
tion (1).” 

In view of all these facts the suit was within time 
as has been rightly held by the lower Court. It is, 
therefore, ordered that the appeal be dismissed with 

costs 

FULL BENCH. 

Civil Reference. 


1999 Before The Chief Justice (R. B. Ganga Nath) 

_ Mr. Justice J. A . Wazir 

Maghar 1 a *d 

Mr. Justice Masud Hasan. 

JAWAHAR SINGH— (Plaintiff). 

versus 

COLLECTOR JAMMU— (Defendant). 
Civil Original No. 14 of 1998. 


Land Acquisition Act (X of 1990)—Section 3 (c) 
Definition of "Court"-Whether land acquisition cases . 
XZu/is above Bs. 10 000. are triable by the 
High Court in its original jurisdiction or District 
Court alone irrespective of the amount involved. 

Held b\ the Full Bench that land acquisition cases 
if the value is above ten thousand rupees are 
treble by the District Judge alone irrespective of the 

amount involved. 
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Reference made by Mr. Justice J N. Wazir in 
Civil Original No. 14 of 1998. 


Mr. Harbans Bhagat— Advocate for the Plaintiff. 
Advocate General. 

Per C. J.—The question for decision before this 
Bench is as follows:— 

“Whether land acquisition cases, if the value 
is above Rs. 10,000, are triable by the 
High Court in its original jurisdiction or 
District Court alone irrespective of the 
amount involved." 

It has been contended by the learned Advocate 
General that under the provisions of section 56 of the 
Constitution Act such cases should be tried by the 
High Court. Section 56, sub-section (2j lays down:— 

“The High Court shall have jurisdiction to 
hear and determine any original civil suit 
or other proceeding of which the value 
is not less than rupees ten thousand and 
every such suit or proceeding shall be 
instituted in the High Court”. 

The argument is that reference is only a proceeding 
and if its value is not less than rupees ten thousand 
it should be instituted or initiated in the High Court 
on its original side. At first sight the argument is 
very plausible but it has a flaw. Reference in such 
cases are made under section 18 of the Land Acquisi¬ 
tion Act. 1990. Section 18 (1) is as follows:— 

“Any person interested, who has not accepted 
the award, may by written application 
to the Collector, require that the matter 
be referred by the Collector, for the deter¬ 
mination of the Court, whether his objec¬ 
tion be to the measurement of the land, 
the amount of the compensation, the 
person to whom it is payable, or the ap¬ 
portionment of the compensation among 
the persons interested”. 
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Under this section the reference is to be made by 
the Collector to “the Court". “Court” is defined 
under section 3 clause ' c) as follows:— 

“the expression “Court ’ means the principal 
civil Court of original jurisdiction in a 
district unless the Government has ap¬ 
pointed ( as it is hereby empowered to do) 
a special judicial| officer within any speci¬ 
fied local limit to perform the functions of 
the Court under this A. ct; 

According to this definition references are to be 
made to the principal civil Court of original jurisdic¬ 
tion in a District. The words “in a District” are 
very significant and they give a clue as to the Court 
to which references are to be made. The principal 
civil Court of original jurisdiction is the Court of a 
District Judge. “District" has been defined in section 
2 sub-section (4) of the Civil Procedure Code as 
follows:— 

“District" means the local limits of the jurisdic¬ 
tion of a principal civil Court of original 
jurisdiction (hereinafter called a “District 
Court).” 

The fact that the word “Court" in section 18 of 
the Land Acquisition Act means a District Court is 
made further clear by the provisions of section 52 of 
the Land Acquisition Act which provide for an appeal 
from the decision of the District Court Section 52 
lays down: - 

“Subject to the provisions of law in force for 
the time being in the State relating to the 
procedure in civil actions, applicable to 
appeal from original decrees, an appeal 
shall lie to the state High Court from any 
part of the award of the Court in any 
proceedings under this Act”. 

If the “Court of original jurisdiction in a District" 
had included the High Court also the provision for 
appeal under section 52 would have been in different 

language. 
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It was contended by the learned Advocat 
General that even in the case of a decree passed by a 
learned single Judge of this Court an appeal lies to 
the High Court. The appeal does not lie to the High 
Court but it lies to a Bench consisting oi two other 
Judges of the High Court. If the principal civil Court 
of original jurisdiction in a District had included the 
High Court the provision for appeal would have 
been in the terms of sub-section 2 of section 60 of the 
Constitution Act which provides for an appeal to a 
Bench consisting of two other Judges of the High 
Court. 


If we compare tlie terms of the definition, of 
word “Court” as given in section 5 (c) with that given 
in the Land Acquisition Act in force in British India 
the position would become clear. In British India 
in Presidency towns the High Courts have original 
jurisdiction and references under section 18 of the 
Land Acquisition Act in the Presidency towns are 
made to the High Court. There the definition of the 
word “Court” is “The expression “Court” means 
a principal civil Court of original jurisdiction, unless 
the local Government has appointed ;as it is hereby 
empowered to do) a special judicial officer within any 
specified local limits to perform the functions of the 
Court under this Act ’. In this definition the words 
“in a District” are not to be found while in clause (c) 
of section 3 of the Land Acquisition Act which is in 
force here the definition is “The expression “Court" 
means the principal civil Court of original jurisdiction 

in a District. . ”. If the word “Court” 

had included also the High Court the words ' in a 
District” would not have been in the definition. 

We, therefore, hold that the land acquisition 
cases even if the value is above ten thousand rupees 
are triable by the District Judge alone irrespective of 
the amount involved. 


With this finding the record be returned to the 
learned single Judge. 
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FULL BENCH 

Appellate civil. 

Before The Chief Justice (R. B. Oanga Nath) 
Mr. Justice J N. Wozir 

and 

Mr. Justice Kazi Masud Hasan. 


DEWAN CHAND —(plaintiff)—appellant. 

Versus. 

MADAN MOHAN and others (defendants) 
RESPONDENTS. 


Civil ist a?peal No- 25 of 1997. 

Easements Act (XIV of 1977)— Section 7 (b)—Ex- 
jure Naturae —Right based on natural law as dis¬ 
tinguished from prescriptive right. 

When the level of the plaintiffs' hovse is higher 
than that of the defendant's land and the water from 
the plaintiff 's house flows in a parti ular direction and 
talcs its course towards the defendant's bari at least 
for the last 10 or 12 years such a right to flow water 
is not in the nature of an easement i. e. it is no' a 
prescriptive right. It is what is called technically a 
right Ex-jure Naturae, i e. a right based on na ural 
law. It is a natural right, inherent in property and 
it is an unrestricted right. 

A. 1. R. 1915 Privy Council 165 distinguished. 


Civil 1 st appeal from the decision op Munsiff 
second class Jammu Mr. Ashak Hussain) dated 9 th 
Bhadon 1995. 

Mr. Rup Lal—V akil for the Appellant. 

Messrs. Harbans Bhagat, Anant Ram and 
Ram Lal —Advocates for the Respandents- 

Per Masud Hasan J. —This is the plaintiff’s 
appeal arising out of a suit for permanent injunction 
to restrain the defendants from interfering with the 
flow of water from the plaintiff’s house to the de- 
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fendants' land which is styled as "bari" in the 
plaint. The suit was tried by a Munsiff and was 
dismissed. On appeal to the District Judge it was 
decreed and the injunction sought was granted 
From that judgment the defen lants preferred an 
appeal to the High Court. During the course of 
arguments in the High Court the parties suggested 
that the inspection of locality b}' the District Judge 
was not very helpful and the services of an engineer 
may be employed for obtaining the levels of the 
land and finding out the exact height of the places in 
dispute'. This found favour with the Court. The 
appeal was allowed and the case was remanded with 
the direction that the learned District Judge would 
inspect the locality with the assistance of an engineer 
who was to make a proper survey and then dispose 
of the case. The learned District Judge represented 
that he had already formed an opinion and would 
not like to go over the case again. On this the case 
was taken over on the file of the High Court but 
the District Judge was asked to make his report 
after inspection. The District Judge inspected the 
locality with the assistance of an engineer and sub¬ 
mitted a report. This, however, was not a proper 
report as he only forwarded the engineer’s report and 
did not formulate his own inspection note. This 
«'as considered to be insufficient and the case was 
remanded again to the District Judge (another in¬ 
cumbent) to furnish a proper report. This report is 
now before us. This appeal will be considered as first 
appeal from the decision of the learned Munsiff. 

It is now an admitted fact that the level of the 
plaintiff’s house is higher than that of the defendants’ 
land. It must also be taken to be conceded that 
at least for the last io or 12 years (the plaintiffs 
evidence puts it at 40 years) the water from the 
plaintiff’s house used to flow in a westernly direction 
and take its course towards the defendants’ bari. 
These two factors emerge both from the evidence led 
on behalf of the parties in the case as well as from the 
report which is. now submitted by the learned Dis¬ 
trict Judge on inspection made of the locality along 
with the engineer. 

The main contention raised on behalf of the 
defendants is that even conceding that the plaintiff 
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has a natural right to flow water from his house to 
the defendants’ land that right is not an unrestricted 
one so as to cast an additional burden upon the 
defendant’s land. It is stated that the plaintiff has 
now converted his court-yard into a pucca court-yard 
and there is a lane from which water flows towards 
the plaintiff’s house and then over the defendants’ 
land and that these additional circumstances have 
thrown additional burden upon the defendants’ land" 

The right to flow water, in the circumstances, is 
not in the nature of an easement. In other words it 
is not a prescriptive right. It is what is called 
technically a right E x-jure Naturae i e. a right based 
on natural law. This proposition was discussed 
effectively in a case, Jag m Nath V Angad and 
o'hers, reported in 1938 Allahabad, A. I. R. 363 . 
It was there laid down that the right of every owner 
of land lying on a higher level to flow water naturally 
falling on such land and not passing in defined 
channels to the land lying on the lower level is a 
right Ex jure naturae and not a right founded on 
prescription. “This right comes under clause (b) of 
section 7 of the Easement Act.’’ This is a natural 
right which accrues to the owner of higher land by 
the natural position of his land on a higher level. 
Section 7 of the Easements Act lays down :— 

“Easements are restrictions of one or other of 
the following rights namely :— 

(a' the exclusive right of every owner of im¬ 
movable property (subject to any law 
for the time being in force) to enjoy and 
dispose of the same and all products 
thereof and accessions thereto ; 

( b ) the right of every owner of immovable 
property (subject to any law for the time 
being in force) to enjoy without distur¬ 
bance by another the natural advantages 
arising from its situation.’’ 

On behalf of the defendants reliance is placed 
upon a certain observation of their Lordships of the 
Privy Council in Cibbons V Lenfestey and another. 
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A. I. R. 1915 Privy Council 165 . Their Lordships in 
that case virtually conceded the right and the princi¬ 
ple on which it was based. They said “But the 
right of the superior proprietor to throw natural water 

on the lower land is not an ordinary servitude . - 

. It is a natural right inherent in property ; 

it is a question of nomenclature whether it is or is 
not called a servitude’’. They proceeded, however, 
to remark “The right, however, of the superior pro¬ 
prietor is not quite absolute. The limits cannot be 
defined by definition, but each case must depend on 
its own circumstances. It would not, for instance, 
be within his right to introduce water which was 
foreign to the land for example—by procuring a pipe 
supply, or draining another water-shed—and then 
insist that all the water so brought on the land 
should be received by the inferior proprietor to his 
detriment.’’ This is a position very much different 
from the one before us. Besides, their Lordships 
were dealing not with property in the shape of a 
house or habitation but with the case of contiguous 
fields. The proposition laid down by their Lordships 
may again be quoted in their own words :— 


“Where two contiguous fields, one of which 
stands upon higher ground than the other, belong to 
different proprietors, nature itself may be said to 
constitute a servitude on the inferior tenement, by 
which it is obliged to receive the water which 
falls from the superior. If the water, which would 
otherwise fall from the higher grounds insensibly, 
without hurting the inferior tenement, should be 
collected into one body by the owner of the superior 
in the natural use of his property for draining or 
otherwise improving it, the owner of the inferior is, 
without the positive consitution of any servitude, 
bound to receive that body of water on his property.” 
This, therefore, would not be casting any additional 
burden and the plaintiff in this case is shown to 
be doing nothing more than this. 


As stated above the facts now proved in the case 
clearly point out to the conclusion that the water 
flowing from the plaintiff’s house towards the de¬ 
fendants land has been flowing in the same way for 
a considerable time past. The right is conceded by 
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the defendants. In this event, the judgment of the 
Munsiff is not correct. We would, therefore, set aside 
the judgment and the decree of the learned Munsiff 
allow this appeal with costs and decree the suit with 
costs in terms of the plaint. 

Appellate Civil. 

Before The Chief Justice (R. B. Ganga Nath) 

and 

Mr. Justice Masud Hasan. 

ANANTKAM— (Plaiktiff)—Appellant. 

versus 

MALOO AND OTHERS-(DEFENDANTS) - RESPONDENTS 

Civil 2nd Appeal No. 43 of 1998. 


Registration Act—.XXXV of 1977)—Refusal by 
the Sub-Registrar to register a deed for the sale of 
occupancy rights on the ground that the provisions of 
section 60 of the Tenancy Act, 19S0, with respect to 
issuing of notice to landlord , were not complied with 
High Court Circular Order No. IS dated 2nd January, 
1938 enjoining that such procedure should be strictly 
followed before a document is registered by a Sub- 
Registrar—How far Sub-Registrar justified in such 
refusal. 


Held that the question of registration of a sale deed 
must depend only upon the fact of its execution and 
such of the requirements of Registration Act as may be 
enjoined for the purpose of registration. The provisions 
of section 60 of the Tenancy Act have nothing to do 
with the question of registration but concern with 
matters which are entirely foreign to the economy of the 
Registration Act. 


The direction to the Sub-Registrar in the Circular 
Order No. 80 to insist upon a compliance with the 
provisions of section 60 of the Tenancy Act appears to 
be a little misplaced. It is not within the province of 
the Sub-Registrar to see that the transaction is in 
compliance with the provisions of section 60 of the 
Tenancy Act or is otherwise valid before the instrumen 

relating to it is registered. 


VOL. il 


Law Reports 


431 


Civil 2nd appeal prom the decree of the 
District Judge (Lala Haveliram^ Jammu dated 
11th Katik 1998. 


Mr. Vidya Sagar —Vakil for the Appellant. 

Mr. Dina Nath —Advocate for the Respondents. 

Per Masud Hasan lJ. —This second appeal arises 
out of 2 suits under section 77 c f the Registration Act 
for compulsory registration. It aj. pears that a deed 
was executed by the respondents for the sale of 
occupancy rights on 19th Saw an 1996. Cn the 17th 
of Maghar 1996 this sale deed was presented for 
registration but Sub-Registrar refused to register it 
on the ground that the provisions of section 60 of the 
Tenancy Act were not complied with. These pro¬ 
visions require that an application should be made by 
the executant of such a sale deed to the Assistant 
Collector in order flat a notice may be issued to the 
land lord with regard to transfer of these occupancy 
rights. Such application was not made. The vendee 
then took the matter to the Registrar who was also 
of the same opinion and did not grant registration. 

Thereupon a suit under section 77 of the Re¬ 
gistration Act was filed. This suit also was dismissed 
on the grounds given by the Registrar and the Sub- 
Registrar, i. e. the provisions of section 60 of the 
Tenancy Act were not followed. An appeal to the 
District Judge also failed. 


It is not denied that the sale deed was duly 
executed. Nor is there pointed out any requirement 
of the Registration Act which has not been fulfills 
by the parties. The only ground for refusing the 
registration shown is that according to a certain 
Circular, being Circular No. 18 dated 2nd February 
1938 issued by this Court, the procedure laid down in 
section 60 of the Tenancy Act regarding transfer of 
occupancy rights m the Jammu Province should be 
strictly followed before a document is registered by 
a bub-Registrar. The learned counsel appearing on 
behalf of the respondents has failed to show us Under 
which rule has this Circular been issued. It would 

. f °™ d to , be quite clear that the question oi 
registration of a s^Ie deed must' depend only upon the 
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fact of its due execution and such of the requirements 
of Registration Act as may be enjoined for the 
purpose of registration. The provisions of section to 
of the Tenancy Act have nothing to do with the 
question of registration but concern with matters which 
are entirely foreign to the economy of the Registration 
Act. As such, therefore, the direction to the Sub- 
Registrar to insist upon a compliance with the 
provisions of section 60 of the T enancy Act appears 
to us to be a little mis-placed. In our judgment it 
is not within the province of the Sub-Registrar to see 
that the transaction is in compliance with the provisions 
of section 60 of the Tenancy Act or is otherwise valid 
belore the instrument relating to it is registered. W e 
would, therefore, allow this appeal with costs and 
direct that the document be registered, if duly 
presented, in the appropriate Registration Office 
within 30 days of the decree. 
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NULL BENCH. 

Revisional Civil 

Before The Chief Justice ( R . B. Ganga Nath) 


Mr. fustic J. N. Wazir 


and 


Mr. Justice Masud Husan. 

THE INDIAN MUTUAL PROVIDENT FUND 
INSURANCE CO. LIMITED. 

(Defendant) Applicant. 

Versus 

LALA FAQIR CHAND-(Plaintiff)-Non-applicant 


Civil Revision No 25 of 1999 


Limitation Act (IX of 1995)—Articles 151-A and 
152-Period of limitation of appeal preferred from the 
decision or decree of a Munsiff to a Subordinate Judge- 
Civil Courts Act (XLVI of 1977)-Section 34 (5)—Effect. 
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Held by Full Bench (Wazir J. dissenting) that the 
Article of Limitation Act which applies to appeal 
preferred from the decision o decree of a Munsiff to a 
Subordinate Ju'igc is Article 151 A tinder which th ’ 
period of limitation ts only 60 days. 


Per C. J.—Under sub-section (5) of section 34 < f 
the Civil Courts Act, l:/77. appeals are preferred to 
a Subordinate Judge as a Subordinate Judge and 
n t as a District Judge. The meaning of the words 
“and the Court of such Subordinat: Judge shall be 
deenei to be a District Judge lor the purposes of all 
appeals so preferred ” is that after the appeal has been 
preferre t to a Subordinate Judge, he will hear the 
appeal as District Court. 


Revision from the Decision ot the Senior Sob- 
Judge (Lala Bark at Rai) Jammu Dated 18th Phgan, 
1998. 


Mr. Harbans Bhagat—F or the Applicant 

Messrs. Lok Nath Sharma and Nano Lal—F or 
the Opposite party. 

C. J. —The question in this case is which 
Article of the Limitation Act would apply to an 
appeal which is preferred from the decision or decree 
of a Munsiff to a Sub-Judge. There are only two 
Articles in the Limitation Act fixing the period of 
limitation for appeals, namely Article 151 -A and 
Article 152 . Under Article 151 -A the period of 
limitation is 50 days for an appeal to a Subordi¬ 
nate Judge. Under Article 152 the period of limita¬ 
tion is 90 days for an appeal to the Court of District 
Judge. It will appear that it is the Court to which 
an appeal lies which determines the period of limita¬ 
tion. If an appeal lies to the Court of Subordinate 
Judge the period of limitation would be 60 days 
while if the appeal lies to the District Judge it 
would be 90 days. So we have to decide to which 
Court the appeal in question lay. Under section 34 
sub-section ( 2 ) of the Civil Courts Act I 977 , an 
appeal from a decree or order of a Munsiff shall lie 
to the District Judge. Under sub-section ( 5 ) “the 
High Court may by notification in the Government 
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Gazette, direct that appeals lying to the District 
Court under sub-section ( 2 ) from all or any of the 
decrees or orders passed in an original suit by any 
Munsiff shall be preferred to such Subordinate Judge 
as may be mentioned in the notification, and the 
Court of such Subordinate Judge shall be deemed to 
be a District , Court for the purposes of all appeals 
so preferred.” Under this sub-section, appeals are 
preferred to a Subordinate Judge as a Subordinate 
Judge and not as a District Court. The mean¬ 
ing of the words ‘‘and the Court of such 
Subordinate Judge shall be deemed to be a 
District Court for the purposes of all appeals so 
preferred ’ is that after the appeal has been preferred 
to a Subordinate Judge he will hear the appeal 
as District Court. 

In my opinion, therefore, the Article of Limita¬ 
tion Act which applies to such appeals is Article 151 -A 
under which the period of limitation is only 60 
days. 

Masud Masan J. —I agree. 

Wazir J. — I had the advantage of reading the 
judgment of my Lord the Chief Justice but with 
utmost respect for his Lordship’s views I find myself 
unable to agree with them. The question for 
determination before the Full Bench is which of the 
two Articles of the Limitation Act 151 -A or 152 is 
applicable to an appeal preferred from a decree or 
order of Munsiff to a Subordinate Judge specially 
empowered to here such appeals under a notification 
issued by the High Court under section 34 ( 5 ) of 
the Civil Courts Act. The necessit 3 ' for the reference 
has arisen because of the differnt periods of limita¬ 
tion prescribed by these Articles, Article 151 -A 
prescribing 60 dajs for appeals to a Subordinate 
Judge and Article 152 prescribing 90 days for appeals 
to a District Judge. 

On a cursory reading of these Articles without 
reference to the relevant provision of the Civil 
Courts Act, Article 151 -A would appear to 
apply if the appeal lay to the Court of 
Subordinate Judge and Article 152 if it Hay 
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to the Court of District Judge. These Articles 
have, however, to be read along with section 34 of 
the Civil Courts Act which determines the forum 
of appeals. Section 34 ( 2 ) provides as under : 


- “Save as aforesaid, an appeal from a decree 
or order of,a Munsiff shall lie to the District 
Judge”. 


There is. however, a further provision in sub¬ 
section ( 5 ) of the above section which provides that 
“The High Court may, by notification in the Govern¬ 
ment Gazette, direct that appeals lying to the 
District Court under sub-section ( 2 ) from all or 
any of the decrees or orders passed in an original suit 
by any Munsiff shall be preferred to such Subordinate 
Judge as may be mentioned in the notification, and 
the appeals shall there-upon be preferred accordingly, 
and the Court of such Subordinate Judge shall be 
deemed to be a District Court for the purposes of 
all appeals so preferred”. The above provisions 
make it clear that under the statute appeals from 
decrees and orders of a Munsiff lie to a District 
Judge and not to a Subordinate Judge and that it 
is only in persuance of the notification issued bv the 
High Court under section 34 ( 5 ) that appeals lying 
to the District Court from all or any of the decrees 
or orders of a Munsiff are preferred to a Subordinate 
Judge. 


The learned counsel for the respondent argues 
that in cases where appeals are preferred to a 
Subordinate Judge invested with powers under 
section 34 ( 5 ) of the Civil Courts Act the Article 
applicable would be 151 A as it is the Subordinate 
Judge to whom the appeals are preferred. This 
argument 10 my mind is not tenable as sub-section ( 5 ) 
of section 34 under which a Subordinate Judge 
exercises appellate powers expressly enacts that a 
Court of such Subordinate Judge shall be deemed to 
be a District Court for the purposes of all appeals so 
preferred. The very section that authorises the 
investment of appellate powers upon a Subordinate 
Judge declares in unambiguous terms that the 
Court of such a Subordinate Judge shall be deemed 
to be a Distriot Court, for the purposes of the appeals 
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preferred to him. In view of the above clear 
provision the Court of a Subordinate Judge is in the 
eye of law a District Court in respect of the appeals 
preferred to him and not that of a Subordinate Judge. 
His Court is deemed to be a District Court both when 
the appeals are preferred and also when they are 
disposed of by him. That this was the intention of 
the Legislature in enacting sub-section (5) of section 34 
is clear from the words “the Court of such Subordinate 
Judge shall be deemed to be a District Court for the 
purposes of appeals so preferred" used in this sub¬ 
section. If|this were not so then the words “shall 
be deemed to be a District Court" will become 
superfluous. It was suggested that these words were 
used with the object of removing any doubt as 
regards the forum of appeals from the appellate 
decrees of such a Subordinate Judge. This does not 
seem to be the object of the Legislature. In view 
of the provisions of section 100 of the Civil Procedure 
Code enacting that an appeal from an appellate 
decree or order of a Court subordinate to the High 
Court, shall lie to the High Court there could be no 
room for doubt regarding the forum of|appeals from 
the appellate decrees of a Subordinate! Judge. For 
these reasons Article 152 and not Article 151 A 
would apply to appeals preferred to a Subordinate 
Judge. 

The question may also be discussed from another 
angle. The right of appeal conferred upon a party 
by a statute is a vested right and this right can be 
exercised within the period prescribed by law. Read¬ 
ing Article 152 of the Limitation Act with section 34 ( 2 ) 
of the Civil Courts Act appeals from the decrees and 
orders of a Munsiff can be preferred within 90 days, 
but if in consequence of the notification by the 
High Court investing a Subordinate Judge with 
appellate powers Article 151 A is made applicable it 
would result in reducing the prescribed period of 
limitation, to which a party is entitled under statute, 
from 90 days to 60 days. In other words, it would 
mean that the limitation prescribed by the Legislature 
for appeals from the decrees of a Munsiff is reduced 
as a result of the exercise of powers by the High 
Court under section 34 5 ) of Civil Courts Act. There 
is nothing in the statute to show that the Legislature 
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ever intended that the notification of the High Court 
should affect the vested rights of the parties. I am 
therefore of the opinion that the investment of powers 
upon a Subordinate Judge under section 34 (5) of the 

Civil Courts Act will not affect the limitation prescribed for 
appeals under Article 152 nor will it make Article 151 A 
applicable. 

It may further be observed that if Article 151 A were 
made applicable to such appeals it would lead to anamolous 
results. It is clear from the terms of sub-section ( 5 ) of 
section 34 that appellate powers may not be conferred upon 
all Subordinate Judges and when conferred they may be 
in respect only of certain decrees and orders. The result 
of applying Article 151 in such a case would be that certain 
decrees of a Munsiff would be appealable within 90 days 
and others within 60 days and further that the decrees of 
certain Munsiffs would be appealable within 90 days and of 
others within 60 days. There is nothing in the Limitation 
Act or the Civil Courts Act to show that the Legislature 
intended this in regard to limitation for appeals from the 
decrees and orders of Munsiff. 

For reasons given above my answer to the question 
before the Full Bench is that Article 152 applies to appeals 
preferred to a Subordinate Judge invested with appellate 
powers under section 34 ( 5 ) of the Civil Court Act and that 
Article 151 A applies only to appeals which lie exclusively 
to a Subordinate Judge under any enactment, as for 
example appeals from the decrees of a Munsiff or a Tehsil- 
dar in suits under the Agriculturists’ Relief Act. 

By the Court. —The appeal was time barred. It 
is, therefore, ordered that the application be dismissed 
with costs. 
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1999 Appellate Civil. 

Bhadon 5 Before the Chief Justice ( R. B. Ganga Nath) 

and 

Mr. Justice Masud Hasan. 


MUSMAT ZOONI and others—(Defendants)— 
Appellants. 

versus 

HARI KISHEN—(Plaintiff)—Respondent. 

Civil 2nd Appeal No. 46 of 1998. 

r ■ 

Easement Act ( XIV of 1977) — Section 15 — Distinc¬ 
tion between ' acquisition’ of the right of Easement and 
'claiming' it. 

The case of the acquisition of the right i. e. a com¬ 
pleted right, stands upon a different footing from that of 
a right in the course of acquisition, i. e. a right yet in¬ 
choate. 

Easement Act (XIV of 1977) — Section 15 — Acquisi¬ 
tion by prescription—If at any time the servient tenement 
belonged to Government (but riot when the right of ease¬ 
ment is claimed), woidd it be incumbent upon the owner 
of dominant tenement to prove uninterrupted user for 60 
years to be able to establish his right of easement. 

Held that if the right is claimed against the Govern¬ 
ment and the servient tenement belongs to the Govern¬ 
ment when such right is claimed, then the period is 
stretched to 60 years; in other cases an easement be¬ 
comes absolute after the conditioned enjoyment of 20 
years. 

A. 1. R. 1929 Allahabad 382 cited. 

Appeal against the decree of the District 
Judge Srinagar (Lai.a Mul Raj) dated 28th Maghar 

1998. 

I 

Mr. Ahmed Yar—V akil for the Appellants. 

Mr. Satya Pal—A dvocate for the Respondent. 

l 1 . ■ - r * 
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Per Masud Hasan J.—This second appeal arises 
out of a suit for injunction for removal of certain thatched 
structures put up bv the defendants and to restrain them 
from interfering with the plaintiff’s right to light and air. 

The suit was instituted in the year 1085 and it has 
taken all these years to reach this stage. We regard this 
as an unfortunate circumstance because the point involv¬ 
ed is a simple one and is soon decided. A few facts may 
be stated. In the vear iq«?i the plaintiff s father built a 
house in Amira Kadal. This house is a three storeyed 
one. To the east of this house there was a vacant piece 
of land which belonged to Government. We are told 
that it was a public lane. In the year 197 ° came into 
the possession of the Municipal Board of Srinagar. In 
the year 1985 the Municipality transferred it to the de¬ 
fendants who put up the disputed constructions upon it 
and in the same vear the plaintiff brought this suit. The 
plaintiff alleged that the constructions have obstructed 
light and air from certain windows and ventilators to the 
eastern side of his house and that there has been a partial 
encroachment of the plaintiff’s wall. 


These allegations were controverted in defence and 
it was pleaded that the land under the construction was 
public property belonging to the Government and that 
the plaintiff had not acquired anv easement. The en¬ 
croachment complained of was denied. 


The simple question for decision in this case was 
whether the plaintiff had succeeded 'in establishing an 
easement in terms of section 15 of the Easements Act. 
It is not denied at this stage that the Chapar constructions 
put up by the defendants have barred access of light and 
air to the plaintiff’s house. It is also conceded that from 
the year 1951 to the year 198s, when these constructions 
were made, the plaintiff had been in peaceful and un¬ 
interrupted enjoyment of light and air from the windows 
and ventilators towards the east of his house. Indeed 
these things are now covered bv findings of fact arrived 
at repeatedly by the Courts below. The main conten¬ 
tion advanced on behalf of the defendants appellants is 
that because up to the year 1970 the land upon which 
the Chapar constructions were erected belonged to the 
Government, therefore, in terms of the concluding para¬ 
graph of section 15 of the Easements Act it would take 



44 o the Jammu and Kashmir (Vol. 1 . 

60 years for the plaintiff to perfect his right of easement 
whereas only 40 years have so far elapsed. This conten¬ 
tion is based on the presumption that if at any time the 
property, i. e. the servient tenement, belonged to Go¬ 
vernment it would be incumbent upon the owner of domi¬ 
nant tenement to prove un-interrupted user for 60 years 
to be able to establish his right of easement. The rele¬ 
vant portion of section 15 may here be reproduced. It 
says “Where the access and use of light and air, to and 
for any building have been peaceably enjoyed therewith, 
as an easement, without interruption and for twenty years, 

x X X X X X X 

the right to such access and use of light or air. 

shall be absolute.” 

It will be seen readily from this that acquisition of the 
easement is in relation to the propertv over which it is 
enjoyed. In other words the acquisition of the right of 
easement would depend upon peaceful enjoyment of that 
right over the servient tenement. In the last paragraph 
of that section it is laid down “when the property over 
which a right is claimed under this section belongs to Go¬ 
vernment, this section shall be read as if for the words 
'twenty years’ the words 'sixty years’ were substituted”. 
This would only mean that if the property ‘belongs to 
Government’ when the right of easement is claimed the 
owner of dominant tenement will have to prove a user of 
60 years in order to establish an easement. This distinc¬ 
tion is very clear. The last paragraph relates to the 
claiming of the right against the Government. The rest 
of the section deals with the acquisition of the right over 
the property. To hold that if at any time the property 
belonged to the Government subsequent transferees will 
be able to take advantage of that circumstance and rele¬ 
gate the owner of the dominant tenement to prove a user 
of '60 years, would be reading in the section something 
which does not find place in it. It is quite conceivable 
and indeed that is the gist of the last paragraph that if 
the right is claimed against the Government then for ob¬ 
vious reasons the period is stretched to 60 years ; in other 
cases an easement becomes absolute after the conditioned 
enjoyment of 20 years. If it were the intention of the 
Legislature to provide that the property once held by the 
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Government should be treated in the same fashion as if 
it belonged to Government at the time the right of ease¬ 
ment is claimed there would have been no difficulty in mak¬ 
ing the language clear. In this view we are supported by a 
ruling of the Allahabad High Court contained in Munici¬ 
pal Board, Pilibhit versus Khalil-ul-Pahruou A. T. R. 1020 
Allahabad 382. In that case it was held that to claim 
60 years rule of easement, there must be Government 
ownership on the date when the easement is claimed and 
not at some antecedent period. In that suit at the time 
the right was claimed the property belonged to the 
Municipal Board and prior to that it belonged to the 
Government. It was held that the rule of 60 years 
would not apply in the case of the Municipal Board and 
that the antecedent ownership of the Government is a 
matter of no consequence with regard to the claiming trf 
this right. Our attention, on behalf of the defendants 
appellant, has been drawn to a ruling of the Madras High 
Court contained in Srinivasa Upadaya versus Ran gamut 
Bhatta and others, 1918 Madras 120, A. I. R. In that 
case their Lordships remarked “We think the words ‘be¬ 
longs to Govenment’ in the last paragraph of section 15, 
must refer, not to the time of suit, but to the time 
during which the easement is enjoyed’’. This proposi- 
• tion, to our mind, is too broadly based. The distinction 
that has been lost sight of, in our judgment, is with re¬ 
gard to the person against whom the claim is made. ‘Tf 
the claim, is made against the Government there need 
be no quarrel with this proposition as it would be with¬ 
in the terms of the last paragraph of section 15 of the 
Easements Act. With great respect we rapnot agree that 
the terms ‘belongs to Government’ should also mean to 
include ‘belonged to Government at one time or othef*. 

Their Lordships proceeded to remark “.but 

subject to this the person claiming the easement must 
. P 3 ake.good his title hv-20.years’ enjoyment against the 
. transferee after the transfer”. We do. not find anv justi¬ 
fication for importing this sense in the terms of section 15. 
-'We have said above that section 15 contemplates that’the 
right is acquired in relation to the property arid not against 
..6 n y person.- It is onlv when the right is claimed in res¬ 
pect of-the. property which at the time .of the exercise. 1 of 
the claim -belongs to Government that a different period 
is prescribed. Their Lordships then adverted - them¬ 
selves to the converse case and remarked "Tfi we adopt 
the view contended for by the appellant, we should have 
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to hold that the transfer of servient tenement by a private 
owner to Government would have the effect of destroy¬ 
ing any easement right, which had been legitimately ac¬ 
quired by 20 years’ enjoyment.Here again, 

with great respect, we have to point out that a ftlight 
fallacy has heen committed. The case of the acquisition 
of the right, ». e. a completed right, stands upon a 
different footing from that of a right in the course of ac¬ 
quisition. f. c. a right yet inchoate. If the right has been 
acquired in relation to property belonging to a private 
person by the exercise of 20 years’ rule then the transfer 
of the property to the Government will not, conceivably, 
make anv difference because the Government at the time 
of the transfer would acquire only such righs which the 
transferor possessed and not more. If the converse case 
must be illustrated it seems to us to be very anomalous that 
if the Government happened to be the owner of certain 
property for a period of one year only and the property 
remained in possession of private persons for 50 years an 
easement enjoyed by a party for that period would not 
because of that circumstance become absolute. This 
seems to us not only inconceivable but whollv un¬ 
reasonable. In this view we are of the opinion that the 
real point to see is to whom the property belongs at the 
time the claim is advanced. Here the property belonged 
to a private person at the time the claim was made and 
the plaintiff has proved that he had been in peaceful and 
un-interrupted enjoyment of the right of easement for 
more than 20 years. It may further be re-iterated that 
the property ceased to belong to the Government more 
than 1 s years before the claim was exercised in this case. 
We are of the opinion, therefore, that the plaintiff has 
established his right of easement over the land and the 
finding of the lower Court in this behalf must be main¬ 
tained. 

Mr. Ahmed Yar on behalf of the defendants appel¬ 
lants argued in the alternative that the plaintiff should be 
recompensed pecuniarily if the easement is proved in his 
favour With regard to this matter we need only say 
that this plea has not heen taken in the written statement 
and as the case has been moving to and ,f ro ™ 

Courts for the last 15 years we are not mchnedtojUIow 
importation of new matter in the economy of this suit at 

this stage. 
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It was lastly argued that the defendants were given 
this land by means of exchange having been removed 
from another locality which was acquired by the Govern¬ 
ment and that in that transaction they had given an under¬ 
taking that they would only construct a one storeyed 
house. There was, therefore, no apprehension of then- 
carrying on the construction any further and the present 
construction would leave ample light and air to the plain¬ 
tiff’s house through other windows and ventilators. This 
again is a matter which cannot be taken into consideration 
once the plaintiff has been able to prove his right of 
easement through the windows and ventilators in dispute, 
nor would the matter of any undertaking given by the 
defendants to a third party be of any consideration with 
the plaintiff. We are, therefore, of the opinion that this 
argument is also of no avail. 

These were the only points pressed on behalf of the 
defendants appellants. The appeal shall stand dismissed 
but the parties shall bear their own costs. 

t 

Re visional Civil.. 

1999 

Before Mr. Justice Masud Hasan. -— 

» Maghar 2 

GULAB KHAN— (Judgment-debtor)—Applicant. 

versus 

NIHAL SINGH and others—(Decree-holders)— 
Non-applicant. 


Civil Revision No. 68 of 1998. 

f— — ■ ■ — ■ 

Limitation Act (IX of 1995) —Application for exe¬ 
cution of decree—Wrong entries made in the application — 
Notice issued to judgment-debtor but application consign¬ 
ed to the record room for default of prosecution ■without 
the judgment-debtor appearing—Whether step in aid of 
execution . 

Held that an application for execution of decree in 
which wrong entries are made and which is consigned ta 
the record room for default of prosecution without the 
judgment-debtor appearing, is not a step in aid of exe¬ 
cution although notice was issued to the judgment-debtor . 


« 
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• A. I. R. 1931 Bombay & A. I. R. Allahbad - 722 
approved. 

A. I. R. 1936 Allahabad 17 distinguished. 

> 

Civil Procedure Code ( Act X of 1977)— Order 21, 
rule 11 —Requirements of an application for execution — 
Rule mandatory. 

In Order 21, ride 11 there are a number of require¬ 
ments specified and this rule requires it mandatorily that 
they should be complied with. There is no -warrant for 
holding that some of these requirements are of minor im¬ 
portance and others are of major importance. 

• . • 

r 

Civil Revision from an order of the Subordi¬ 
nate Judge Mirpur (Mehta Sri Chand) dated 24TH 
Magh 1997.. 

Mr. Dina Nath —Advocate for the Applicant. 

Mr. Chaman Lal —Advocate for the Non-applicants. 

This application in revision arises out of an 
execution matter and is directed against an appellate order 
of the Subordinate Judge of Mirpur whereby he overset 
an order passed by the Munsiff of Bhimber holding that 
the application in execution was barred by time. 

It appears that on the 31st of Jeth 1987 a decree 
was passed against the applicant in favour of the 
opposite party. An application for execution was taken 
out on 3rd Bhadon 1987 and this was dismissed for de¬ 
fault on 22nd Magh 1990. Thereafter two more appli¬ 
cations were made by the decree-holder one on the 25th 
of Baisakh 1991 and another on 18th Sawan 1994. Both 
these applications were consigned to the record 
room for default of prosecution without the judgment- 
debtor appearing. The present application for execu¬ 
tion was made on 18th Magliar 1995. In the course of 
these proceedings the judgment-debtor appeared and 
preferred objections, among others, that the application 
was beyond time. It was pleaded that in the application 
of 25th Baisakh 1991 and that of 18th Sawan 1994 the 
entries of the number of the suit, the date of the decree 
and- the amount claimed were wrong. The number of 
the suit mentioned in these applications was 431 and the 



Law Reports. 


445 


VOL. I*] 


date of the decree was shown in one as Phagan 1984 and 
in the other as Phagan 1985. On these pleas it was 
represented that these applications were not made in 
accordance with law and that time should not be taken 
to run from the orders passed on these applications, in 
other words it was pleaded that these two applications 
should not be taken to be steps in aid of the execution of 
the decree as contemplated in Article 182 of the Limita¬ 
tion Act. It is not denied that the applications contain¬ 
ed these flaws and, therefore, to that extent were not in 
accordance with law. The Court below has upset the 
Munsiff’s on the ground that although these defects appear¬ 
ed in the applications yet the fact that they were enter¬ 
tained and notice was issued to the judgment-debtor was 
enough to treat them as steps in aid of the execution. 


Mr. Chaman Lai appearing on behalf of the decree- 
holders, however, argues that although these defects 
appear in these applications they are not of such material 
importance as would vitiate the applications altogether 
and that the fact of the Court entertaining them and 
issuing process on their basis must be taken to be a con¬ 
sideration in favour of their validity. In support of this 
argument certain obiter dicta contained in a single Bench 
ruling of the Allahabad High Court have been relied 
upon. This is 1936 Allahabad, 17, A. I. R. In this 
case it was remarked that omission to mention the number 
of the suit and the date of the decree were in the nature 
of minor defects and may not be considered sufficient to 
invalidate an application for execution. The require¬ 
ments of an application for execution are laid down in 
rule 11 of Order 21, Civil Procedure Code. In that 
rule there are a number of requirements specified and 
this rule requires it mandatorily that they should be com¬ 
plied with. I see no warrant for holding some of these 
requirements as of minor importance and the others as of 
major importance. In fact, to my mind such a division 
is bound to be arbitrary and must depend upon the cir¬ 
cumstances and the nature of each case. No reason has 
been assigned by the learned Judge in 1936 Allahabad 17 
to make this differentiation. Indeed in the case before 
him he held that the defect could be cured while the 
application was pending. But when an application was 
dismissed, the question did not arise, and the application 
was held to be barred by time. In the present case, 
however, there is not any omission to give any particulars. 
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What has been done is that the particulars given are 
wrong. I lay stress upon this with a view to distinguish 
this case from the 1936 Allahabad case in order to show 
that omission to give a particular might put the party to 
explore and fill up the gap. Giving a wrong particular 
is calculated to mislead. lit this case, however, by the 
peculiarity of circumstances the mistakes that have been 
made by the decree-holders in supplying these particulars 
are a matter of material importance. The date of the 
decree and the number of suit that is given is of another 
suit and of another decree between the same parties. 
In this event it cannot be said that the particular appli¬ 
cations are made in this suit and not in the other suit. 
If they were not made in this suit there is no question 
of applications made in accordance with law ; there is 
the question of there being no application at all. In 
these circumstances I think that if the question of 
materiality or otherwise has to be assigned to the various 
particulars this circumstance is such as would assign to 
the mistake in this behalf a material importance. On 
behalf of the applicant reliance is placed on 1931 Bombay 
i 2S, A. I. R. and A. I. R. 1931 Allahabad 722 
where under similar circumstances applications in exe¬ 
cution were held to be barred by time. 

* 

Mr. Chaman Lai argued that even if there has 
been mistake in law I should not exercise my revisional 
jurisdiction in a matter like this. This is a right which 
has accrued in the favour of the judgment-debtor in ac¬ 
cordance with law and if by mistake of law he is deprived 
of that right it is the duty of this Court to correct the 
mistake in the exercise of its revisional jurisdiction. 1 
accept this application in revision, set aside the judgment 
of the Court below and restore that of the Court of first 
instance. In the circumstances of the case I will make 
no order as to costs 


Appellate Civil. 

1959 

-— ■ ■ — Before the Chief Justice ( R. B. Ganga Nath) 

JklApl) r H and 

Mr. Justice Masud Hasan. 

AM A R GIR— ( Defendant)—Appellant. 

versus 

BHOLA GI R—(Plaintiff)—.Respondent. 
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Civil ist Appeal No. 6 of 1997. 

Thakur(heard of Suba Gir at Mirpur—Appointment 
of its Mahant—Whether subordinate to the Thakur- 
dwara Sanglanwala of Dinga. 

Held that the Thakurdwara of Suba Gir at Mirpur 
is not in any way dependent upon or subordinate to the 
Thakurdwara Sanglanwala of Dinga. According to the 
uniform practice the appointment of Mahant at Mnpnr ts 
always effected with the suffrage of the people of Mirpur 
interested in the Thakurdioara and with the approval of 
the Revenue authorities of the State. In the case of 
this Thakurdwara succession to Mahant ship not deter¬ 
mined by the nomination of a Chela by the foregoing 
Mahant. 

Civil ist Appeal from the decree ok the Sub¬ 
ordinate Judge (Lat.a Barkat Rai) Mirpur. dated 
16th Jeth 1997. 

Mr. Jaswaxt Singh —Advocate for the Appellant. 
Messrs. B. L. Bhakiiri and Chaman Lay —For the 
Respondent. 

- Per Masud Hasan J. —This civil first appeal arises 
out of a suit for the recover)’ of possession of certain 
property endowed to the Thakurdwara of Suba Gir at 
Mirpur and certain other items of property appurtenant 
to it. It is the defendant’s appeal. 

The plaintiff is the Mahant of the Thakurdwara 
Snnglauwala of Dinga in Gujrat in British India. His 
allegations are that the Thakurdwara Suba Gir situated 
at Mirpur is subordinate to the Thakurdwara Sanglanwala 
of Dinga and that the Mahants of the Thakurdwara o f 
Dinga have the right to appoint Mahants for the Thakur¬ 
dwara of Suba Gir at Mirpur. It i? asserted that the 
grant to the Suba Gir Thakurdwara dates back to the 
time of Maharaja Ran jit Singh and that it is from that 
date that it is subordinate to the Thakurdwara of Dinga. 
The defendant took possession of the property and con¬ 
stituted himself Mahant without the approval of the 
Mahant of Dinga Thakurdwara. 

The defendant pleaded that the Thakurdwara of 
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Suba Gir or its Mahants had nothing to do with the Dinga 
Thakurdwara and that the Thakurdwara at Mirpur was 
always an independent institution and the Mahants have 
been appointed bv the suffrage of the people of Mirpur 
interested in the Thakurdwara and it was further pleaded 
that succession to the Mahantship of the Thakurdwara 
took place by election. 

The trial Court decreed the plaintiff’s suit mainly, 
as would appear, on the ground that a pedigree, which 
was filed on behalf of the plaintiff, was proved to its satis¬ 
faction to be the correct pedigree and that in that pedi¬ 
gree a number of recent Mahants of the Thakurdwara of 
Suba Gir at Mirpur were shown as Chelas of the Mahants 
of the Thakurdwara Sanglanwala at Dinga. From this 
circumstance the lower Court drew the inference that 
the Thakurdwara of Suba Gir at Mirpur was subordinate 
to the Thakurdwara Sanglanwala at Dinga. The Court 
relied upon a number of rulings which lay down that the 
succession to Mahantship is determined by the appoint¬ 
ment of Chela by the fore-going Mahant and upon this 
ground also the Court came to the conclusion that the 
plaintiff’s case is proved. 

We are not able to agree with the approach that was 
made to this case by the learned trial Court. In our 
opinion the consideration as to what was the relationship 
of the various Mahants that took the Gadi at Mirpur with 
the Mahants of Dinga is a matter practically of no conse¬ 
quence for the purposes of this case. The simple ques¬ 
tion to which attention should have been directed was 
whether there was any connection between the Thakur¬ 
dwara at Mirpur and that at Dinga and, if so, what was 
the nature of that connection. The next thing that was 
to be seen was whether the Mahants of the Thakurdwara 
at Dinga had any authority or right to appoint Mahants 
for the Thakurdwara at Mirpur. The decision of these 
questions would answer the purpose of the present suit. 

On behalf of the plaintiff reliance has been placed 
upon a number of documents called from various records 
to show that the grant was a very old grant emanating 
from the time of Maharaja Ranjit Singh and that the 
Thakurdwara at Mirpur was subordinate to that at 
Dinga. We have carefully gone through these docu¬ 
ments which, by the way we may mention, are not mark- 
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ed with exhibits in this case and we find that there is 
not the slightest mention any where in these documents 
that the Thakurdwara at Mirpur was in any wav con¬ 
nected with that at Dinga or was in any way subordinate 
to it. All that can be inferred from these documents is that 
the grant is an old grant and has, at various times, been 
revived by the authorities of those times. The plaintiff 
has produced as many as 17 witnesses who have deposed 
that some of the Mahants of the Thakurdwara at Mirpur 
were Chclas of the Mahants of the Thakurdwara at 
Dinga. This circumstance need not be denied but, as 
stated above, it is a matter of no consequence for the 
decision of this case. We find that the plaintiff got hold 
of a document from some record and filed it in this case 
which throws some light upon the history of the Thakur - 
dwara of Mirpur. This document is a report of 
the Wazir-i-Wazarat submitted to the Hon’ble the Reve¬ 
nue Minister at the time of a dispute that arose, after the 
death of Sumir Gir with regard to the succession to this 
Gadi. The dispute was between Puran Gir, who was turn¬ 
ed out because he was a man of bad character and 
Unkar Gir. We find from this document that the grant 
by the State of the property relating to this Thakurdwara 
is traced to a Council Order, being Resolution No. 29/66, 
dated 1st December 1900. This Resolution is in the 
nature of the recognition of this grant which was granted 
sometime before and indicates the circumstances in which 
the grant was made. It appears that the grant is for 
the maintenance of the Thakurdwara at Mirpur and is 
confined only to the existence of this Thakurdwara . 
The relevant words are :— 


^ hnu,*//I, cj *».•/,* 

This obviously means that the grant was made for 
the benefit of the Mirpur Thakurdwara and was to enure 
during the course of its existence. For our purposes 
it would be futile to trace the history of this grant any 
further. This report thereafter goes on to describe the 
dispute that arose with regard to Mahantshifc and the ob¬ 
vious unfitness of Puran Gir because of his bad character 
and debauchery to be the Mahant of this Thakurdwara 
and reasons for. the appointment of Unkar Gir to take 
. his.place. These reasons are that Unkar Gir is a pious 
man and attends properly to the worship and looks after 
the requirements of the Thakurdwara and he has the 
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suffrage of the people of Mirpur Interested in the welfare 
of the Thakurdwara in his favour. Incidently it would 
he found that in this report the fact that certain of the 
Mali ants have been the Clielas of the Mahants of the 
Thakurdwara at Dinga has been mentioned but it is 
specifically stated that that is a factor which need not be 
taken into account and that the main thing to be seen 
in an appointment of this nature is to consult the welfare 
of the Thakurdwara and the eminent fitness of the in¬ 
cumbent. Keeping this principle in view the name of 
Unkar Gir was recommended to the Hon’ble the Reve¬ 
nue Minister. We find that the position which is 
adumbrated in this report finds support not only from 
the twenty or so witnesses that have been produced on be¬ 
half of the defendant but partly also from some of the 
witnesses produced on behalf of the plaintiff. The de¬ 
fendant’s witnesses depose that in matters, for instances 
of succession to the i \lahantship of this Thakurdwara at 
Mirpur. suffrage of the people interested in the welfare 
of the Thakurdwara was consulted and that was the 
factor that always weighed in the balance. Some of the 
witnesses of the plaintiff, for instance Karam Chand and 
Bakhshi Shiv Ram, have also deposed that some of the 
Mahants who sat on this Gadi were not in any way related 
to the Mahants of Dinga. It will, therefore, be obvious 
that there is no evidence on the record to show that the 
Thakurdwara at Mirpur was in any way dependent upon 
the Thakurdwara at Dinga or was subordinate to it. Nor 
is it proved that the Mahant of th ^Thakurdwara of Dinga 
had any effective or prevailing interest in the matter of 
the succession of the Mahants to the Thakurdwara at 
Mirpur. It inav be that because of its association in 
the religious order at the time when question of succes¬ 
sion or sitting of a new Mahant at the Gadi arose, the 
Dinga Mahant came and presided over these ceremonies 
but according to the uniform practice the appointment 
of Mahant at Mirpur was always effected with the 
suffrage of the people of Mirpur and with the approval 
of the Revenue authorities of the State. In view of this 
evidence we are of the opinion that the considerations whi< h 
weighed with the trial Court were not strictly germane to 
the points arising in this case. We need not enter into 
the legal position because there is none involved. ,s 
not denied that in certain cases succession to Mahants In h, 
because of some custom prevailing, is determined by the 
nomination of a Chela by the foregoing Mahant. In the 
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case before us this position does not arise and all the 
indications obtaining point out to the inference that 
succession in relation to this Thakurdwara was guided 
by the suffrage of the people interested in the Thakur- 
(iu’cira or with the approval of the Revenue authorities ot 
the State. The plaintiff has, therefore, failed to prove 
the allegations set out in the plaint and his suit must fail. 
We shall, therefore, set aside the judgment and decree 
of the Court below and allow this appeal with costs. The 
suit will stand dismissed with costs. 


Revisional Civil. 

1990 

Before Justice Masud Hasan. - 

- W (T" heir / 

NATHOO RAM —(Plaintiff)—Applicant. 

versus 

RAHMAN ALT —(Defendant)—Non-applicant. 


Civil Revision (A. R A.) No. 132 of 199R. 


Limitation Act (IX of 1995) —Section 14—- Ex - 
elusion of time spent in proceeding bonafide in Court 
without jurisdiction—Effect of ending of proceedmg with¬ 
in the period of limitation. 

Held that a plaintiff is entitled to unrestricted period 
of limitation to bring a suit and from this total period the 
time spent in proceeding in a fonafide manner tn another 
Court should be excluded. The consideration that the 
proceeding ended within the period of limitation is of no 
consequence for the purpose of interpreting section 14 
of the Limitation Act. 


Civil Revision from the decree of the Munsiff 
(Munshi Ghtilam Mohammed). Mirptjr, dated 23RD 
Maoh 199R. 

Mr. Dina Nath Mahajan— Advocate for the Applicant. 
Mu. Hamid Ullah —Advocate for the Non-applicant. 

This is a plaintiff s application in revision arising 
out of a suit tried under the Agriculturists* Relief Act. 
u • su it "was for the recovery of a sum of Rs. 100 on the 
basis of certain Bahai Khata entries. These entries 
were about five in number of small sums of money. The 
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first is of 22nd Poh 1991 and the last is of 4th Har 1995. 
In defence the consideration of these entries was denied 
and it was further pleaded that the suit was barred by 
time. On the question of limitation the trial Court re¬ 
turned a finding in favour of the defendant and similarly 
on the question of consideration also it held that the 
plaintiff was unable to prove the entries upon which he 
based his claim. 

The question of limitation was very wrongly de¬ 
cided by the Court below. It appeared that the plaintiff 
had brought his suit about one and a half year in ad¬ 
vance of the period of limitation prescribed for the suit 
but filed his suit in the Court of the Subordinate Judge 
exercising powers of a Judge of Small Causes. The 
defendant there took up a plea that he was an agricul¬ 
turist and that the suit should have been filed under the 
Agriculturists’ Relief Act in the Court of Special Judge. 
This plea was hotly contested by the plaintiff who on a 
finding upon this issue against him moved the High 
Court in revision. The High Court also recorded a 
finding against him. This took up a period of about 14 
months. All these proceedings finished before the time 
for the filing of the suit expired but the plaintiff waited 
for six months more and filed this suit outside the period 
of limitation prescribed. The plaintiff pleaded that he 
was entitled to exclude from the time accruing to him the 
period in which he had been conducting proceedings in 
the Court of the Judge, Small Causes and thence in re¬ 
vision before the High Court. This plea is based upon 
section 14 of the Limitation Act. The Court rejected 
this plea and did not allow this period. It assigned no 
reasons for acting in this manner. In section 14. of 
Limitation Act the method of computing the period for 
filing a suit is given and it is laid down that time taken 
in proceedings between the same parties and on the 
same cause of action shall be excluded in computing the 
period of limitation. Under this section, therefore, the 
plaintiff was clearly entitled to exclude the period that 
he had taken in conducting these proceedings, if these 
proceedings were bonafide. The Court has not record¬ 
ed any finding that these proceedings were not bonafide. 
Support is sought for the findings of the Court below on 
behalf of the opposite party on two grounds. The first 
ground is that all these proceedings finished within the 
period of limitation prescribed and that the plaintiff 
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waited for six months more and that this should be treated 
as negligence on his part. I am unable to agree. The 
plaintiff is entitled to un-restricted six years’ period to 
bring a suit and from this total period the time spent in 
conducting proceedings in a bonafide manner in another 
Court should be excluded. So excluded the plaintiff’s 
suit will be found about five months within time. In 
my opinion the consideration that the proceedings ended 
within the period of limitation is of no consequence for 
the purpose of interpreting section 14 of the Limitation 
Act. The finding, therefore, of the trial Court on the 
question of limitation is obviously erroneous. 

I am sorry, however, that the result of the suit is 
not to be swayed by this error because the Court has 
also recorded a finding that the plaintiff has not been 
able to prove consideration. This is a finding of fact and 
I am loath in revision to re-open a pure finding of fact. 
Mr. Dina Nath argued, and I think not without force, 
that on a balance of evidence this finding may be found 
to be wrong. It may be but I am of the opinion that 
pure findings of fact are binding upon me in revisions. 
The result, therefore, is that the application in revision 
shall stand dismissed but because of the wrong view taken 
by the Court below on the question of limitation which, 
to my mind, prompted the plaintiff to prefer a revision 
against its order, I make no order as to costs. 


Revisional Civil. 

Before Mr. Justice J. N. Wazir. 

MOOLA SINGH— (Applicant). 

versus 

DEVI DITTA AND another—(Non-applicants) 


1999 

Maghax 22 


Civil Revision (A. R. A.). No. 6 of 1999. 


Execution of decree—Application dismissed in de¬ 
fault—Liability of surety to produce the judgment-debtor. 

Held that the liability of the surety who makes him - 
self responsible only to produce the judgment-debtor * 
during the pendency of the application , comes to an end 
when that application is dismissed in default. 
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Civil Revision from an order of the Subordi¬ 
nate. Judge (Mr. Satya Lal Raina) Mirfur, dated 
1-5TH Chet 1998. 

Mr. Dina Nath—A dvocate for the Applicant. 

Mr. Nand Lal— Advocate for the Non-applicants. 

1 his is a revision application arising out of execution 
proceedings. Devi Ditta took out execution of a decree 
again-.t Hukman judgment-debtor on 30th Bhadon 1995 
and made a prayer in that application that the judgment- 
debtor may be sent to civil prison. The judgment- 
debtor took objections and one of those objection was 
that he was unable to pay the debt and, therefore, was 
not liable to be sent to civil prison. The executing 
Court ordered that the judgment-debtor should produce 
a surety for his attendance in Court pending the enquiry 
as to whether he was liable to be sent to civil prison or 
not. Moola Singh who is the sister’s son of Hukman 
stood surely and filed a surety-bond which is on the file. 
On 6ih of Assuj the executing Court came to the con¬ 
clusion that the judgment-debtor was not liable to be sent 
to civil prison and directed the decreerholder to put for¬ 
ward some other means to realise the decretal amount, 
fhe decree-holder went up in appeal against this order 
and on 3rd Katik 1996 the execution application pending 
before the Munsiff came again for hearing. On that 
date the decree-holder was not present and the execution 
application was dismissed in default. The Subordinate 
Judge, Mir pur, accepted the appeal of the decree-holder 
preferred against the order of 6th Assuj 1996 and held 
that the judgment-debtor was liable to be sent to civil 
prison. A notice was issued to Moola Singh surety to 
produce the judgment-debtor but he failed to do so and 
he put in some objections. One of the objections was 
that he was not liable to produce the judgment-debtor 
before the Court as his liability had terminated with the 
order passed by the executing Court on 6th Assuj 1996. 
The executing Court held that the surety was not liable 
to produce the judgment-debtor. On appeal the Sub¬ 
ordinate Judge reversed the order of the Munsiff and held 
that the surety was liable to produce the judgment-debtor 
before the executing Court. Against this order 
Moola Singh surety has come up in revision to this Court. 

It has been argued on behalf of the applicant that his 
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liability ceased on the day when the Munsiff passed an 
order holding that Hukman judgment-debtor was not 
liable to be sent to civil prison. It has been further ar¬ 
gued that on the 3rd Kalik 1996 the decree-holder was 
-absent and the execution application was dismissed in de¬ 
fault. The surety was not. therefore, responsible to 
produce the judgment-debtor after the execution appli¬ 
cation was dismissed by the executing Court. In support 
of this proposition reliance was placed on a ruling of the 
Lahore High Court —Kaliram versus Umrao Singh and 
another —reported as 1934 Lahore 92. It has be^n held 
in that case that "When a surety gives security m the 
course of execution proceedings for the appearance of a 
judgment-debtor—the security bond in the absence of 
any indication to the contrary does not enure after the 
dismissal of the application for execution in default . 
Counsel on the other side has argued that the surety will 
remain liable till the enquiry is complete and a final order 
is passed in regard to that enquiry. Reliance was placed 
on 1919 Privy Council page 55. It is true that the surety 
will remain liable to produce the judgment-debtor as long 
as the enquiry ordered against the judgment-debtor is 
not complete. The Munsiff ordered on 6th Assttj 1996 
that the judgment-debtor cannot be sent to civil prison. 
This order was not final and the liability of the surety 
would not end with this order. This order of the exe¬ 
cuting Court was set aside by the appellate Court and 
it held that the surety was liable to be sent to civil 
prison. Before this order was set aside ,the decree- 
holder had absented himself on 3rd Kotik 1096 and did 
not prosecute his execution application. lie did not 
obtain a stay order from the appellate Court in regard to 
the execution application which was pending in the exe¬ 
cuting Court. When the execution application was dis¬ 
missed in default the liability of the surety to produce the 
judgment-debtor terminated. The surety would natur¬ 
ally consider himself absolved from his liability on the 
dismissal of the application in the proceedings relating 
to which his bond was taken. It is spe.cifically mention¬ 
ed in the surety bond that Moola Singh undertakes to 
produce the judgment-debtor before the executing Court 
when required. The surety, therefore, undertook to 
produce the judgment-debtor during the course of pro¬ 
ceedings, relating to the application which was filed by the 
decree-holder. When that execution application was 

dismissed the liability of the suretv would not remain in 

# • • 
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tact. The learned counsel for the respondent has not 
been able to cite any ruling after the year 1934 to show 
that the liability of the surety remains in tact even after 
the execution application in which he had stood surety, 
has been dismissed in default. 


In these circumstances I am of the opinion that the 
liability of the surety who makes himself responsible only 
to produce the judgment-debtor during the pendency of 
the application, comes to an end when that application is 
dismissed in default. 


I allow this application, set aside the order of the 
Subordinate Judge and restore that of the Munsiff. The 
parties shall bear their own costs in this Court. 

FULL BENCH. 

Appellate Civil. 


1999 


As&uj 


Before the Chief Justice (R B. Ganga Nath), 

Mr. Justice J. N. Wazir and 
— Mr. Justice Masud Hasan. 

KRISHNA KOUL and another — (Defendants)— 
Appellants. 


versus 

SHARDA NAN DAN— (Plaintiff)—Respondent. 


Civil 2nd Appeal No. 72 of 1997- 

Custom—Adoption in Kashmiri Pandits—Whether 
a widow can make a valid adoption without the consent of 
her father-in-law. 

Held by Full Bench that a Kashmiri Pandit w : dow 
can adopt without the consent or permission of her father- 
in-law. 

Appeal against the decree of the District 
Judge, Srinagar (Lala Mul Raj Mengi), dated toth 

PoH 1997 . ' " 


Mr. Lok Nath Sharma —For the Appellants. 
Mr. Jia Lal Kilam —For the Respondents. 
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Per C. J. —The question for decision before this 
Bench is as follows :— 

"Whether a widow can make a valid adoption 
without the consent of her father-in-law". 


The plaintiff brought a suit for declaration that he 
was the adopted son of Triloki Nath. The defendant 
appellant, inter alia contended that the adoption of the 
plaintiff was invalid as the widow had not taken permis¬ 
sion from her father-in-law. 


Evidence in this case is very meagre, but the ques¬ 
tion has to be decided on such evidence as has been pro¬ 
duced by the parties and is before the Court. The plain¬ 
tiff has produced onlv two witnesses on this point— 
Mr. Amar Nath Kak and Mr. Zanardhan Teng. 
Mr. Amar Nath Kak is a leading Advocate of this Court. 
He is a member and has been Secretary and President 
of the Sanatan Dharam Sabha. He has stated clearly 
that a widow can adopt without her father-in-law’s consent 
or permission. He has given one instance of his 
mother’s family. There a widow adopted a boy without 
the consent of her father-in-law and the adopted son 
succeeded to the property of his adoptive father. He 
has given three other instances but they are not directly 
on the point. 

The second witness is Zanardhan Teng. His evi¬ 
dence is not of much value because he has given no in¬ 
stance. He has only stated that a widow can adopt 
without the consent of her father-in-law. 


As against this the defendant appellant has produced 
four witnesses, Pt. Anant Koul, Pt. Amar Chand Munshi, 
Pt. Basheshar Nath Razdan and Rai Bahadur 
Sham Sunder Lai Dar. The first three witnesses have 
given instances of the adoption of boys who were selected 
by the widow’s father-in-law. Pt. Anand Koul and 
Pt. Bisheshar Nath have stated that a widow cannot make 
an adoption during the life-time of her father-in-law. 
Pt. Basheshar Nath has set up a new custom of his own. 
He has stated that other persons can make an adoption 
for the widows. He has given certain instances where 
widows were made to accept the adoptions made by other 
persons as their own. In the instances given by the 
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first three witnesses the widows were made to accept the 
boys adopted by other persons as their adopted sons or 
to adopt persons selected by their fathers-in-law willingly 
or unwillingly. Pt. A mar Chand Munshi turned out his 
daughter-in-law and when she agreed to adopt the boy 
selected by him she was allowed to come and live with 
him. Pt. Amar Chand Munshi had admitted that the 
custom about which he has stated relates to first class 
high class families. He has also stated that the de¬ 
fendant belongs to a second class high family. He has 
admitted that he does not know what is the custom which 
prevails in the families other than those which are called 
by him as first class high class families. 

Pt. Bisheshar Nath started by saying that a widow 
could not make an adoption without the permission or 
consent of her father-in-law and ended by saying that a 
widow could not adopt during the life time of her father- 
in-law. 

These conflicting statements made by the witnesses 
show that either the witnesses do not know the real cus¬ 
tom which prevails among the Kashmiri Pandits or they 
are not telling the truth. 

The appellants have relied on a judgment of 20th 
Katik igSi where it was held that consent of the agnates 
was necessary for adoption by a widow. The learned 
Judge who decided this case held contrary view in an¬ 
other case which was decided on 3rd Magli 1987 hv a 
Division Bench of which he was also a member. The 
decision, therefore, of 20th Katik 1981 which was by a 
single Judge has no force. 

The plaintiff has relied on 5 decisions but they re¬ 
late to the question of consent of collaterals. In those 
cases it was held that the widow could make an adoption 
without the consent of the collaterals. 

The evidence of Rai Bahadur Sham Sunder Lai, a 
witness for the defendant appellant, is very important. 
He is a very influential man ?ind a lllaqadar and be¬ 
longs to a very respectable family of this place. His 
evidence leaves no room for doubt that a widow can 
make an adoption without the consent or permission of 
her father-in-law. He has clearly stated that she can 
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do so. His statement explains the evidence of the other 
witnesses as to why boys selected by the fathers-in-law 
were adopted by the widows. He has stated that in 
respectable families ladies do not do anything without 
consulting the male members of their family but if they 
wish to act otherwise there is nothing to prevent them. 
If a widow adopted a boy selected by her father-in-law 
it was not enough to prove that she had no right to make 
an adoption without her father-in-law’s consent or per¬ 
mission. 


In the year 1972-73 a record of custom prevailing 
in Kashmir was prepared by Mr. Sant Ram Dogra in 
the form of questions and answers. The question was 
"Can a woman adopt. State whether it is necessary 
to the validity of an adoption by a widow that she should 
adopt with the consent of his kindred". The answer 
was : "A woman can adopt. If the husband be alive, 
his consent is necessary. If she becomes a widow, she 
adopts a son at her pleasure from any of the Pandit tribe. 
Permission of the relative is not required". This custom 
is fully supported by the plaintiff’s witness Mr. 
Amar Nath Kak and defendant’s witness Rai Bahadur 
Pt. Sham Sunder Lai Dar. We agree, therefore, with 
the finding of the learned District Judge that a widow 
can adopt without the consent or permission of her 
father-in-law. 


This finding be sent to the Bench concerned. 

Revisional Civil. 

Before the Chief Justice (R. B. Ganga Nath), 

f- — 1 •* 

BIRBAL—(Plaintiff)-—Applicant. 

versus. 

JODHU—(Defendant)—Non-applicant. 


1999 

Maghar 7 


Civil Revision (A. R. A.) No. 78 of 1999. 

Limitation Act {IX of 1995 )—Section 14— Exclu¬ 
sion of time spent in previous proceedings in Court—Suit 
under section 3 (a) of the Agriculturists' Relief Act (7 of 
* 9 8 3 ) for rendition of accounts—Previous suit by creditor 
money-lender dismissed in default—Whether time spent 
tmprevious suit can be excluded. 
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Debtor-agriculturist brought a suit for rendition of 
accounts under section 3 (a) of the Agriculturists’ Relief 
Act against creditor money-lender, 7 years and 16 days 
after the date of the execution of the nanwan. Previous 
to this, creditor money-lender had brought a 
suit against the same debtor for recovery of money on 
the basis of the same nanwan. Debtor contested that 
suit but the creditor got his suit dismissed. 

Held that the time spent by debtor in prosecuting 
his case in the suit brought by creditor should be excluded 
from the period of limitation for the suit. 

The defendant in a suit is as much entitled to the 
benefit of the provisions of section 14 of Limitation Act 
as the plaintiff is. 

m • 

A. 1 . R. 1916 Privy Council 96 followed. 


Revision against the decree of the Subordinate 
Judge Kathua (Lala Mulk Raj), dated 23RD Har 
1999. 


Mr. Madusudhan Kak —For the Applicant. 

Mr. Chaman Lal —For the Opposite-party. 

This is an application in revision by the plaintiff 
against the order of the lower Court dismissing his suit 
as time barred. The plaintiff is an agriculturist and 
brought a suit for rendition of accounts under the Agri-> 
cultures’ Relief Act. The last balance of account was 
admittedly struck on 9th Magh 1991 when a nanwan was 
executed for the balance found due by the plaintiff a PP* 1 " 
cant in favour of the defendant opposite party. The 
present suit was brought on 25th Magh 1998 i. e. 7 years 
and 16 da vs after the date of the execution of the nanwan. 
The suit was, therefore, apparently one year and 16 days 
beyond time. The opposite party brought a suit against 
the applicant for recovery of money on the basis of the 
nanwan. The applicant contested the suit and filed his 
written statement on 2nd Chet 1996. In the written 
statement he asked for re-examination of the whole 
account. The opposite party got his suit dismissed tor 
default on 23rd Chet 199 7 - It is contended by learned 
counsel for the applicant that the time spent by the de¬ 
fendant in prosecuting his case in the suit brought by the 
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opposite party should be excluded from the period for 
the suit. Section 14 of the Limitation Act lays down :— 

“In computing the period of limitation prescribed 
for any suit, the time during which the plaintiff 
has been prosecuting with due diligence another 
civil proceeding, whether in a Court of first 
instance or in a Court of appeal, against the de¬ 
fendant, shall be excluded, where the proceeding 
is founded upon the same cause of action and is 
prosecuted in good faith in a Court which, from 
defect of jurisdiction, or other cause of a like 
nature, is unable to entertain it.” 

As already stated the opposite party’s suit remained 
pending from 5th Phagan 1996 to 23rd Chet 1997 t. e. 
for one year, one month and 18 days. The defendants 
written statement was filed on 2nd Chet 1996. The suit 
was dismissed one year and 21 days after the written 
statement was filed. In any case if the applicant is en¬ 
titled to the benefit of section 14 of the Limitation Act, 
his present suit would be within time, even if one year 
and 21 days are excluded from period of limitation for 
it. It has been contended by the learned counsel for the 
opposite party that the applicant is not entitled to the 
benefit of section 14 of the Limitation Act because under 
section 14 the Court in which the former suit was filed 
should, from the defect of jurisdiction or other cause of 
like nature, have been unable to entertain it but there 
was no such defect or cause. There was no defect of 
jurisdiction but certainly there was a cause which made 
the Court unable to entertain the defendant’s proceeding 
for rendition of accounts. In construing the words 
“other cause of a like nature” it has been observed in 22 
Allahabad 248 (255) Mathura Singh versus Bhawani Singh 
(F. B.) and 14 I. C. 437 (438) PO Nyun versus Muthu 
Karappan Chetty, that if there was an inability 
in the Court to entertain the former suit produced by 
any cause not connected in any way with want of good 
faith or due diligence in the plaintiff, that cause is of a 
nature to defect of jurisdiction. It was further held 
in ro Cal 86 (88) Deo Prasad Svigh versus Pertab Koerec 
that a liberal construction should be placed on these 
>yorjds. It was observed that a cause of a like nature 
need not be always one which the plaintiff could have 
avoided, because it is equally in the plaintiff’s own power 
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to avoid suing in a Court without jurisdiction. In other 
words given good faith and due diligence, a cause is not 
prevented from being of a like nature to defect of juris¬ 
diction merely because it was in the plaintiff’s own power 
to avoid, or the dismissal resulted from his own act or 
from a bonafide mistake of law or procedure, (vide 22 
All 248 (255) and 14 I. C. 437 (438). The test appears 
to be whether like jurisdiction, the cause in question led 
to the inability of the Court to entertain the suit, good 
faith and diligence being granted. 

In this case there is no question of plaintiff’s good 
faith and due diligence. The opposite party deliberately 
committed default and got his suit dismissed. On the 
opposite party’s default the Court had no jurisdiction to 
proceed with the suit and to grant any relief to the appli¬ 
cant. The defendant in a suit is as much entitled to the 
benefit provisions of section 14 of the Limitation Act as 
the plaintiff is, as held in Shrimati Nrityamoni Dassi and 
others versus Lakhan Chandra Sen, 1916 P. C. 96. The 
plaintiff applicant is, therefore, entitled to the benefit of 
the provisions of section 14 of the Limitation Act and the 
suit is within time. It is, therefore, ordered that the 
application be allowed with costs, the decree of the lower 
Court be set aside and the case be sent back to the lower 
Court to be re-admitted under its original number and dis¬ 
posed of according to law. 

Revisional Civil. 

Before the Chief Justice (R. B. Ganga Nath) 

KASHMIR! MAI. (Plaintiff)— Applicant. 

versus 

X A N A K — ( Defendant)—Non-applicant. 

Civil Revision (A. R. A.). No. 98 of 1998. 

Limitation Act (IX of 1995)—Articles 96 and 98— 
Money payable in six years—Condition that creditor en¬ 
titled to appropriate produce of land in lieu of interest — 
Possession of land not given—Limitation when to begin. 

There was a provision in the deed to the effect that 
the money would be paid in six years and that the debtor 
would put the creditor in possession of his land and the 
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creditor would be entitled tv appropriate its produce in 
lieu of interest. The debtor never put the creditor in 
possession. 

Held that the condition entitling the creditor to sue 
for the amount due on the bond before the expiry of the 
stipulated period in case of his dispossession is for the 
benefit of the creditor. The money is payable in six- 
years and the creditor has the option to wait for six years 
instead of bringing a suit immediately when the debtor 
failed to put the plaintiff in possession. 


A. 1 . R. 1933 Allahabad 235, A. I. R. 1935 
Allahabad 405 and A. T. R. 1932 Privy Council 207 
relied upon. 


Civil Revision from the decree of the Munsiff 
(Lala Devi Chand) Jammu, dated 12TH Maghar iqpfi. 

• 

Mr. Ballinder Singh—F or the Applicant. 

Nanak — In person. 


This is an application in revision by the plaintiff 
against the decree of the lower Court dismissing his suit. 
The plaintiff brought a suit for the recovery’ of Rs. 67/8/- 
011 the basis of a bond executed by the defendant. The 
defendant admitted the execution but contended that he 
did not receive the consideration. The lower Court 
found that the deed in suit was executed by the defendant 
for consideration but it dismissed the suit as time barred. 


There is a provision in the deed to the effect that 
the money would be paid in six years and that the de¬ 
fendant would put the plaintiff in possession of his land 
and the plaintiff would be entitled to appropriate its 
produce in lieu of interest. The defendant never put the 
plaintiff in possession. The lower Court thought that the 
limitation for the suit commenced from the date of the 
deed as the defendant never put the plaintiff in possession 
of his land. But it is not so. The condition entitling 
the plaintiff to sue for the amount due on the bond before 
the expiry of the stipulated period in case of his dis- 
pqssession was for the benefit of the plaintiff. The 
money was payable in six years and the plaintiff had 
the option to wait for six years instead of bringing a suit 
immediately when the defendant failed to put the plaintiff 
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in possession. This view is supported by Lalia Prashad 
mid others versus Gajdhar Shukul and others A. I. R. 
1935 Allahabad 235, Lala Narain Dass versus 
Mann00 Lai A. I. R. 1935 Allahabad 405, as well as 
Lasa Din versus Mt. Gulab Kunwar and others, A. I. R. 
1932 P. C. 207. The suit is within time. 


1 he defendant is an agriculturist and there is no find¬ 
ing on he question as to what is the paying capacity 
of the defendant and what instalments should be allowed 
to him. It is, therefore, ordered that the appeal be 
allowed with costs, the suit be remanded to the lower 
Court to be re-admitted under its original number and 
disposed of according to law. 


1999 


Appellate Civil. 


Maghar 8 


Before the Chief Justice (R. B. Ganga Nath) 

and 

Mr. Justice J. N. Wazir. 


IT KKA SAH I B— (Defendant)—Appellant 

versus 

CHARTOO— (Plaintiff) and TEJU and another 
(Defendants)—Respondents. 


Civil 2nd Appeal No. 50 of 1997. 

Easements Act (XIV of 19 77 )—Section 53— 
TAcence—Whether a co-sharer can grant a licence to a 
stranger to construct any building on a joint land without 
the permission of his co-sharer. 

A co-sharer has no right to grant a licence to a 
stranger to construct any building on any piece of joint 
land. It is well settled that even a co-sharer cannot con¬ 
struct any building on any portion of the joint land with¬ 
out the consent or permission of his co-sharer and he 
has, therefore, no right to allow any stranger to do what 
he ( co-sharer) himself cannot do on a joint piece of land. 

Civil 2nd Appeal from the decree of the Dis¬ 
trict Judge (Lala Haveli Ram) Jammu, dated 27TH 
I<ATIK 1997 MODIFYING THAT OF Pt. SRI CHAND SuR- 
Judge, Udhampttr, dated 30TH Phagan; 1996. ~ M 
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Messrs. Hehari Lai. and Dina Nath— For the Ap¬ 
pellant. 

Messrs. Lok Nath Sharma and Hansi Lai. Suri— 
For the Respondents. 


Per C. J.— This is a defendant’s appeal arising out 
of a suit brought against him by the plaintiff for a declara¬ 
tion that the plaintiff was entitled to retain possession over 
31 kanals of land described in the plaint. The plaintiff 
originally brought the suit for an injunction to restrain the 
defendants from transferring this land to Tikka Sahib of 
Chenani, but during the pendency of the suit the land 
in dispute was transferred by the defendants to the 
Tikka Sahib. Thereafter the plaintiff got his relief 
amended and asked for a declaration that he was entitled 
to remain in possession of the land in dispute. The 
Tikka Sahib was impleaded as a defendant. The de¬ 
fendants contended inter alia that Surjan Singh did not 
and could not alienate the property. There was no 
question of alienation so far as the plaintiff’s case was 
concerned because the plaintiff never stated that the 
land had been alienated to him. The trial Court decreed 
the suit in respect of 7 ka)ials and 19 marias over which 
constructions had been made by the plaintiff, and dis¬ 
missed the suit with regard to the rest of the land. On 
appeal by the plaintiff against the decree dismissing a part 
of his suit, the lower Court gave a decree to the plaintiff 
for a declaration with regard to his remaining in posses¬ 
sion over 15 kanals and 10 marlas. It is against this 
decree that the defendant (Tikka Sahib) has come up 
here in second appeal. 

So far as the seven kanals and 19 marlas are con¬ 
cerned over which the constructions of tine plaintiff— 
respondent stand there is no dispute because the decree 
of the trial Court in respect of these 7 kanals and iy 
marlas was not challenged by the defendants and has be¬ 
come final. This fact is conceded by the learned counsel 
for the appellant. The dispute in this appeal relates to 
the remaining land in respect of which the trial Court 
dismissed the plaintiff’s suit. Several arguments were 
advanced by the learned counsel for the appellant which 
were wholly irrelevant and need not be considered at 
all. The question is,how far the licence given by 
Surjan Singh to the plaintiff in respect of this remaining 
land was valid. 
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Section 53 of the Easements Act of 1977 lavs 
down :— 

“A licence may be granted by any one in the 
circumstances and to the extent in and to which 
he may transfer his interests in the property 

affected bv the licence.” 

* 

It is not disputed that the land in dispute belonged 
jointly to Surjan and Chartoo. That being so Surjan 
had no right to transfer the whole of the land or to grant 
a lic ence to a stranger to construct any building over it. 
It is well settled that even a co-sharer cannot construct 
any building on any portion of the joint land without the 
consent or permission of his co-sharer and he has. there¬ 
fore. no right to allow any stranger to do what he (co¬ 
sharer) himself cannot do on a joint piece of land. A co¬ 
sharer has no right to grant a licence to a stranger to 
construct any building on any piece of joint land. The 
licence, therefore, granted by Surjan to the deceased was 
invalid and was not binding at least on Chartoo. 

There is another question as to how far the licence 
granted by Surjan to the plaintiff would be binding on 
his son Teju who is still a minor. There is nothing to 
show whether Teju had any interest in this property or 
not. But as already stated the licence given by Surjan 
was invalid on another ground. 

It is. therefore, ordered that this appeal be partly 
allowed, the decree of the lower Court regarding the land 
in respect of which the trial Court dismissed the plaintiff’s 
suit be set aside and the decree of the trial Court be 
restored. The parties shall get and pay costs in this 
Court in proportion to their success anti failure. 

Appellate Civil. 

1999 

■ - Before the Chief Justice (A*. B. Ganga Nath). 

B hndon 20 - 

TEJA SINGH — ( Defendant)—Appellant. 

versus 

MAHESH AND ANOTHER - (PLAINTIFF'S LEGAL RE¬ 

PRESENTATIVES) and I. A IQ SINGH— (Defendant)— 
Respondents. 


Civil 2nd Appeal No. 41 of 1997- 
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Possession—Suit for possession of land against a 
trespasser—Land belonging to several persons including 
plaintiff—Whether one co-sharer can eject a trespasser. 


Held that even one co-sharer can eject a trespasser. 


Appeal from the decree ok the District Judoi: 
Poonch (Mr. A. H. Durrani), dated 24111 Katik 1997- 


Mr. A. N. Kak —For the Appellant. 

Mr. Jia Lai. Kti.am—F or the Respondents Nos. 1 and 2 . 

This is a second appeal by the defendant and arises 
out of a suit brought by the plaintiff respondent against 
the appellant for possession of land described in the 
plaint. The plaintiff’s case was that he had purchased 
the land in dispute from one Gheba. The defendants 
contended that they were the owners of the land, that 
Gheba had no right to sell the land and that 
their possession was adverse. The question of adverse 
possession was considered in a former suit between the 
parties and it was found there that the possession of the 
defendants was not adverse. So on this finding the 
lower Courts have found that the plea of adverse posses¬ 
sion of the defendant is barred by res-judicata. The 
only question was whether the plaintiff had any right to 
eject the defendant. The plaintiff died during the 
pendency of the appeal and his sons have been brought 
on the record. It is contended on behalf of the appellant 
that the land belonged to several persons including Gheba 
and, therefore, Gheba had no right to sell the entire land. 
£ven if it be so Gheba had some share in the land which 
he was competent to sell to the plaintiff. The plaintiff 
even according to the case of the appellant has become 
a co-sharer. The appellant is a trespasser and even one 
co-sharer can eject him. There is no force in the appeal.' 

It is. therefore, ordered that the appeal be dismissed with 
costs. 
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Before Mr. Justice Masud Hasan. 

MOHAMMED DIN and another—(Accused)- -Ap¬ 
pellant. 

versus 

S TAT E - R ESPONDENT. 


Criminal 2nd Appeal No. 79 of 1999. 

1999 Ranbir Penal Code (Act XII of 1989) —Sections 363 

~ and 368 —Punishment for kidnapping and for wrongfully 

Magn IIconcealing or keeping tn confinement kidnapped girl — 
Consent of the kidnapped girl nearing majority—Whether 
. has any bearing upon the question of sentence. 

Held that question of consent of girl with regard to 
conviction or sentence does not arise under the law appli¬ 
cable to such cases. There may be certain cases in which 
this may be taken into consideration but in certain parts 
of the State the principle if adopted would be tantamount 
to placing premium upon the roguery of professional 
vagabonds who go in search of innocent girls and lure 
them momentarily into an acquiescence with their evil 
desires. 

A. I. R. Lahore 547 (2) distinguished. 

Appeal from an order of the Sessions Judge 
Mirpur (Pandit Ganga Ram) dated ioth Katik, 
1999. 

Mr. Dina Nath Maiiajan —For the Appellants. 
Advocate General —For the State. 


In this case Mohammed Din and Mst. Begman ap¬ 
peal from their conviction under sections 363 and 368 
R. P. C. respectively whereof the former has been sentenc¬ 
ed to 2^ years’ rigorous imprisonment and Rs. 25 fine 
and the "latter to i£ years’ rigorous imprisonment and 
Rs. 10 fine. The story of the prosecution, briefly put, 
is that on the 12th of Har 1999 at about 5 a. M. 
Mst. Raj Begum daughter of Gulam Din was kidnapped 
by the accused Mohammed Din and taken to Rajouri 
and kept with the other accused Mst. Begman in whose 
employ he happened to be. The first informatioQ report 
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of this occurrence was lodged with the Police the same 
day, i. e. 12th Har 1999 after the girl had been discovered 
in the house of Mst. Begman at the instance of her 
uncle Ibrahim. 

There seems to be no controversy about the facts of 
the case and Mr. Dina Nath who appeared for the ac¬ 
cused appellants frankly conceded that he is not in a 
position to support the defence put up by the accused per¬ 
sons in this case. The defence was one of total denial 
of having taken any part in this kidnapping. All that has 
been argued in this case is with regard to the sentence. 
It has been contended that although the girl was techni¬ 
cally a minor, being below the age of 16, she was of a 
age in which under the Mohammedan Law she would be 
presumed to have assumed puberty. Mr. Dina Nath 
argued that in case of a girl of such age, her being a 
consenting party should be taken to be a factor towards 
the extenuation of the accused’s offence and a lenient 
sentence should have been passed. I do not agree with 
this contention. In my opinion the question of consent 
with regard to conviction or sentence does not arise under 
the law applicable to this case. Mr. Dina Nath seeks 
reliance from a ruling of the Lahore High Court, A. I. R. 
1926 Lahore 547 (2). In this case the sentence was 
reduced from 4 years to 18 months. But there are certain 
remarks made in the judgment with which I find myself 
unable to agree on principle. It is said that the consent 
of girl nearing majority should be taken into consideration 
as having a bearing upon the question of sentence. In 
certain cases this might be true but in these parts I am 
positive that it would be placing premium upon the 
roguery of professional vagabonds who go in search of 
innocent girls and lure them momentarily into an acquies¬ 
cence with their evil desires. In my opinion the sentence 
passed by the Court below errs on the side of leniency. 
But I do not think that it will serve any useful purpose 
to insist on enhancement at this stage. Let the appeal 
be dismissed. 
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Revisional Civil. 

Before the Chief Justice ( R. B. Ganga Nath) 

and 

Mr. Justice Masud Hasan. 

\999 LAL CHAND and others—(Defendants)—Appli- 

-- CANTS. 

Magharl 7 • versus 

KAKA RAM —(Plaintiff)—Non-applicant. 

Civil Revision No. 34 of 1997. 

Agriculturists’ Relief Act (I of 1983)— Section 2 (1) 
Explanation clause (b)—Definition of 'Agriculturist — 
Whether mortgagees taken out of the category of agri¬ 
culturists by Explanation. 

All that the Explanation to sub-section (1) of sec¬ 
tion 2 of the Agriculturists’ Relief Act means is that a 
person will not be treated as an ' agriculturist’ merely by 
virtue of his being a mortgagee. If a person is a simple 
mortgagee of agricultural land, he cannot claim to be an 
'agriculturist’ even though his livelihood is derived wholly 
or principally from the income accruing from that mort¬ 
gage. On the contrary, if he is found to be earning his 
livelihood wholly or principally by agriculture then, ir¬ 
respective of the consideration what land he works on, he 
would be deemed to be an 'agriculturist’. The character 
of the land itself is a matter of no consequence in this be¬ 
half. It is the nature of the occupation of the person 
that counts. 


Civil Revision from an order of the Subordi¬ 
nate Judge (Thakur Shiv Ram Saraf), Jammu, dated 
30TH Maghar, 1997. 

• • ^ 

Mr. Chaman Lal —Advocate for the Applicants. 

Mr. Harbans Bhagat —Advocate for the Non-appli¬ 
cant. 


Per Masud Hasan J. —This application in civil re¬ 
vision raised a question which is of more than ordinary 
interest. The matter arises in the following- way :— 
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The opposite party, plaintiff, brought a suit for the 
recovery of Rs. 1,800 on the basis of certain bahi khata 
accounts against the applicants. One of the pleas taken 
by the applicants was that they were agriculturists and 
that the suit should be tried under the Agriculturist’ Relief 
Act. The issue in this behalf was taken up first and the 
finding of the Court was against the applicants. It was 
held that they were not agriculturists. 

It appears that the applicants are mortgagees of 
certain agricultural land and this mortgage happens to 
be a usufructuary mortgage. The applicants allege that 
their main source of livelihood is derived from their en¬ 
gagement in agriculture over this land. The lower 
Court is of the opinion that Explanation ( b) to section 2(1) 
of the Agriculturists’ Relief Act stands in the applicants’ 
way. The Explanation says "An assignee of Govern¬ 
ment assessment or a mortgagee is not as such an agri¬ 
culturist within this definition". It is on this ground that 
the applicants’ plea has been turned down. 

Now the definition of an "agriculturist" under the 
Agriculturists’ Relief Act is given in section 2. Tts rele¬ 
vant portion is as follows :—"(1) ‘agriculturist’ means 
a person who, by himself or bv his servants or by his 
tenants, earns his livelihood wholly or principally by 

agriculture.”. The simple thing, therefore, to 

see is how does a person who claims to be an agriculturist 
e.arn his livelihood. If he earns his livelihood "by agri¬ 
culture" he satisfies the condition laid down in the defini¬ 
tion. The contention of the other side is that mortgagees 
are taken out of the category by Explanation ( b ). We 
do not agree. The argument omits to recognize the force 
of the words "as such". All that the Explanation means is 
that a person will not be treated as an "agriculturist’’ 
merely by virtue of his being a mortgagee. If a person 
is a simple mortgagee of agricultural land, he cannot 
claim to be an "agriculturist" even though his livelihood 
is derived wholly or principally from the income accruing 
from that mortgage. On the contrarv. if he is found to 
be earning his livelihood wholly or principally by agri¬ 
culture then, irrespective of the' consideration what land 
he works on, he would be deemed to be an "agricul¬ 
turist . . The character of the land itself is a matter, 
according to our judgment, of no consequence in this 
behalf. Tt is the nature of the occupation of the person 
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that counts. A person may be in possession of land 
either as a proprietor, or lessee or a donee. But if he 
fulfills the conditions of the definition of an agriculturist 
by working upon that land in that capacity and deriving 
his income therefrom in that fashion he fulfills the re¬ 
quirements of the definition. 

On behalf of the opposite party reliance is placed 
upon two rulings of the Bombay High Court in contend¬ 
ing against this view. These are contained in 
Mukunakrishna Govindkrishna versus Mohanlal Parvathi- 
shankar, A. I. R. 1924 Bombay 514 and Kashinath 
Ramchandra Potnis versus Vinayak Gangadhar Bhat. 
XXXV Bombay, I. L. R. 266. Both these cases relate 
to assignees of Government assessment. On a careful 
reading they would be found to support the view taken 
by us. In the earlier ruling it is said, “Now, we think, 
it is clear that if the object of that explanation was to 
exclude the consideration of the income of a mortgagee 
as such, it must also have been the intention to exclude 
the consideration of the income of an assignee of Go¬ 
vernment as such. We have no difficulty in arriving at 
the conclusion that the object of the Legislature was to 
exclude mortgagees, to die extent to which their income 
is derived from their rights as mortgag ees, from claim¬ 
ing the special benefit of the Act, and, therefore, we are 
forced to the conclusion that the Legislature also intended 
to exclude assignees of Government assessment in that 
capacity from claiming the benefit of the Act”. In the 
underlined words their Lordships have emphasized the 
distinction pointed by us above. Similarly in the latter 
ruling it is said, “It surely was never intended that a 
Jagirdar relying entirely upon the income derived from 
the assessment which would be recovered by the village 
officers from occupants or tenants should be consider¬ 
ed as an agriculturist earning his livelihood from agricul-* 
ture’’. Then further “Assuming that he was the grantee 
of the soil he might be able to earn certain income which 
otherwise he would not be able to do’’. Here, their 
Lordships clearly conceive the possibility of earning in¬ 
come other than that as a mere assignee. In the same 
way a mortgagee with possession who engages himself 
in the agricultural pursuits presents a case different from 
that of a simple mortgagee. In our opinion the force of 
the phrase “as such” in the Explanation (6) is only this 
that income derived from their rights as mortgagees or 
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assignes will not be treated to be agricultural income. 
In this view, such income as is derived by a person from 
land by engaging himself in agricultural pursuits even 
though it may be from mortgaged land, will be termed 
as agricultural income and will come within the definition 
of that term under the Agriculturists’ Relief Act. 

The lower Court has not recorded any definite 
finding whether the defendants’ income from agriculture 
was more or less than that of their income from other 
sources. The case turned only upon the consideration 
that the income from agricultural sources must be excluded 
and the applicants should not be treated to be agriculturists. 

We will, therefore, allow this application in re¬ 
vision with costs and send the case back to the lower 
Court to decide the issue with regard to the applicants 
being agriculturists afresh in the light of the observa¬ 
tions made above. 



( .3 ** K UNIVER^ty I IB. 

K- DIVISION ^ ' 

$8F to-XSXte . 

~. £ !..... iz.... 




